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more than 12 years before suit the defendants have acquired a
title to the limited interest claimed by them and cannot be ejected,

We, therefore, allow tho appeal.  We sct aside the decrec of
the lower appellate Court and diswiss the suit with costs
throughout.

Decree sel aside and swil dismissed,
Gy Be Re

APPLELLATE CRIMINAL

Bofore Mo Justice Bulelelor and Mp. Justice Knight,
EMPEROR ».

BALVANTRAC ANANTRAQ.#

Bombay A'blivi det {Bombay det V7 of ISFS), sections 33 (0), 471 -—Covaine
—Tlogul possession—Remveal~Lrarusporiation uf cocaine.

Avcused No, T who was logally in possession of voeatne bronght it fron his
room and gave it to aceused No, 2 who steod opposite his house,  The Talter
sarried it 4o some distance and dolivered to o Pardeghi. The two aceused were,
under these cliremustances, elgod with fensporting comaine, an offence
punishable under seetion 43 (5), of the Dowmbay Abluirt Act, 1878, The
Magistrate however, acquitted thom ol Huw oflinees and convieted them of
llegal possession of eocaine, under section 47 of the Aot Aguingt thix ovder of
acquittal, the Public Proseeutor appealed to the High Court :

Held, thot the Magistrote was right in deelining to conviet the neeused under
cctmu '1'” (b), uf Lhn lumlm A'bkdri A(l, 137% m.mnuuh s thn ‘wcu‘avd 4

# Oummal ‘\m\u.l.l No. AIU of 1909,
4 Bactious 43 () and 47 of the Bombay Abkivl Act (Bowlny Act V' of 1878) rony

“as followsg

43, ‘Whoevor, in conlravention of this Act, or of wny rule or ovder mwade wuder
this Act, or of any liconse, permiit or pass obtained under Whis Avd~ 10

(%) transports or removes liguor, hemp or any utoxicabing drag from one place to
another, or ... shall be punighed for caeh such offence with fine which may estond

to one thousand rupees or with fmprisonuent for o tomm which muy extend to six
months, or with both.

47. Whocver, exeept under the anthority of souwe licouse, pormib, poss or special
order obtained under this Act, Lias in his possession within auy local ares or place to
which the provision of seetion 17 hus beon applied, any larger guantity of country
ligmor or of any intoxicating dig than may legally bu sold by retail under the provi-

sion of the sald section, shall be punished with fne which mey extend to bwo Inmdred
rupees,
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offence consisted not in moving the cocaine from one place to another, but in
the unauthorised possession of it at any place in contravention of the Act.

Seetion 43, clause (b), seems to contemplate rather the case of & person who
is in lawful possession of cocsine at one place, but is by law forbidden to remove
it sither partly or wholly to another place,

AppEAL by the Government]of Bombay from an order of
acquittal recorded by A, H. S. Aston, Chief Presidency Magis-
trate of Bombay.

Balwantrao and another were tried for an offence punishable
under section 43 (4) of the Bombay A’bkéri Act, 1878, the former
on a charge that on the 30th September 1909 at Fanas Wadi,
Bombay, he transported 13 ounces of cocaine and the latter thab
he aided and abetted the offence.

The possession of cocaine by Balvantrao was unlawful from
its inception, It was removed by him from his room at Fanas
‘Wadi and handed to accused No. 2 who stood near the gate of
the Wadi; and then the latter proceeded with the cocaine from
thence to Bhang Wadi where he handed the parcel to a Purdeshi.

The Magistrate found that as the word “place’ was not
defined in the Bombay A’bkdri Act, 1878, there was no illegal
transport or removal of the cocaine within the meaning of
section 43 (&) of the Act: he, thervefore, acquitted both the
accused of the offence, and convicted them only of illegal posses-

sion of ecocaine under section 47 of the Aet. His reasons were
as follows s~

“The word * place’ is not defined in the Abkdri Act and the defence contends
that the removal of eocaine from aceused’s house ut Fanas Wadi to Bhang Wadi
wowld not be a removal from one plice to another within the imeaning of
seetion 43, that a romoval from one place to another must mean a romoval from
one village or town or district to another and that if the ovidenee is believed
the only seetion under which accused ean be convieted is that possession wnder
soction 47. The defenco also contend that in the absehee of evidonee to show
the transport was illegal the ouly section under which scensed can be sonvicked

is section 47, I think this later contention must bo upheld. T convict aceused
under soction 47." '

The Public Prosecutor appealed to the Higil Court from the
order of aequittal, ‘

Eureron
U,
BALVANTRAOD
ANANTIIAO.
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1910 M. B. Chanlal, Government Pleader, for the Crown.
Ewrrgor Qadyil, with D. B. Patwardhan, for the accused.
Bu ‘
ng:f:Nlego Per Cuniam :—We think that we ought not to interfere with
AMTRAO. -

this acquittal, and that the Magistrate was right in declining to
conviet the accused under seetion 43 () of the Bombay A'blkidri
Act 'V of 1878. The fact was that the neeused’s possession of
this cocaine was altogether illegal, and, in these circumstances, it
scems to us that section 43 (§) docs nobt apply. That section
seems to contemplate rather the case of a person who isin lawful
possession of cocaine at one place, but is by law forbidden to
remove it either partly or wholly to another place. Here tho
offence comsisted not in moving the cocaine from one place to
another, but in the unauthorised posscssion of it ab any place
in contravention of the Aet. The appeal, theveforo, must be
. dismissed.

Appeal disndssed,

Re Ry
APPELLATE CRIMINAL.
Before My, Justive Dutehelor and My, Justice Knight.
1910, EMPEROR o, MULYL DAMODARDAS®
iuﬂﬁf‘{_gj City of Bombay Manicipal Aet (Bom. Aot TIT of 1888, scobion (00—

Fuctory—Menicipul Commissloner, permissivie gf— Unauthorised fuctory.

Tho aceused obtained the Munieipal Conmuissioner’s poeission (seetion 890 (1)
of the CityZof Bumbuy Municipal Acl, 1888), to ostablish o band-lpom factory
worked by an oil jengine : but by menny of this oil engine he also eatablished a
flonz mill—without any permission, The wweuzed was, therefore, chargoed with
tho offence under seotion 390 (1) of the Act 1

Held, that, the acensed was guilty of a tochmical offeneo undor section §90 (1)
of the City of Bombays Municipal Aot, 1888 : for althongh thn acensed had lewve
to ostoblish'ithe hand-loom factory, he had no lewve Lo establish the llour mill
factory, whish was not the less another and a sepurate factory boeause if
happened to be worked by the saiao power which i was proposed to ewploy in
the permitted factory.

# Criwinal Appeal No, 453 of 1007,



