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more than 12 years before suit the defoiulanfcs have acquired a 
title to the liraitecl interest claimcd by them and cannot be ejected,

therci'ore/allow the appeal. Wo sot aside the decree of 
the lower appellate Court and dismiss the suit with costs 
throughout.

Decree s e t  a s id e  a n d  m i l  d i s m i s s e d .
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Bifoi'c Mr, Jibsiicu jSulchdor fuul ]\Jr. Jutslk'c KiHijM.

EM PEliOR 1]ALVA’NTUA0 AIS'AN'l'llAO.*

Bomhajj A!bkdri A ct { Buiidnijj A ct V  i>/' IS7'S), wdionK ,'f > ij>)} ■•i*l\~~Gomlno
— I lh g a l  2m'-'trs\ii.un~~Eemora/.~-lViin.s\i.iorU(iloii o f  cocairiG.

Aocused 'No. 1 who w:,i.s illuî 'iiUy In posHisnsioii oi’ lunnimo broiii îiii it, froiu his 
room imcl gave it to acwBod No. 3 who stGod opidtsilo hl« iiouHo. Tho lultor 
carried it to some disUiuoe, uiul (lolivorud i,(i ;i Purcii'idu. The two acciisod wcrî j 
wider thcHO (.urcnm.staiioes, (diarg'tnl •\dlli fr;uispoi'i'iii,t;’ coc.aiiu?, an oilViici! 
pniiishabk under Hoction 'i:] (//), oi; ihu A hkiiri. Act;, 1S7H. TIiu
M’!i.gistviito howtivor, a<)quitt<'d tkoni oi! iJio oH,liiicc« ;ind (jonvictod tli<uu of 
illegal possession dI (S(K;:uuo, lUuUvr w.'cLion *ii7 <j1' tiu! Aoi.. Agtiinat thi,s order of 
iicqtiittal, tho Public PjuaocviUjr appi'alinl to tbf; Higli €oui‘(;:

llelil, tlmt the MagLstraie was right in dodiniug to i:oiivi«t tho uiidt.!£
Bt'otioii 'ly (i), o£ (ilio Boinhay A'bk;'iri 1878, iniisinuch u.s tht> ncoiised’is

* Ci'iniiiial Ai»pc‘al No» 'tt;5 of 1U09.

t  Sections 4S (5) and 47 of the ISombay A’)>k;,ui Act (Bonihny Act V ol' 187S) rnuH 
as follows :—

4-3.' Whoevor, in couti’avcutl«u u£ this Act, oi’ of tuiy rule or tu'diM* niadi; uvulov 
this Act, or of auy liconne, ponuit or pias obtaluml under tliiB A«'.t,~-*..i.».

{V) transports or removes liqxior, licmp or any intosicrtihig drug from one phwo to 
auothcr, or ...... .shall bo punislwd for each mich oil'euco with fine wliich may extond
to one tliouMaiid rupees or with impriHOtUiuittt for ii toriu wdiioh may t;xtojul to six 
mouths, or with both.

-47» Whoever, oxcopt TUider the authority of nouns lictiUriOj poniiit, pass or Mpocial 
order obtained xmdor this Act, has hi his posBCBsiou “withiu any local area or place to 
which, the provision of sectioia 17 hiw beoii applicdj any larger ipiautity of country 
Mciraoaf or of aixy intoxicivting drug' than may legally bo aold by retail under the provi­
sion o l the said scetioii> shall bo punished with line wliich may extend to two Imndrcd 
rupees.
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offatice coii îsfced not in moving the coetilnc from one piaco to aaotliei’j feut iu 
tlio unauthorised possession of it at any place ia contravention o£ tlxo Act.

Sootlon 43, olanse (B), seems to contemplate rather the case of a person who 
is in lawful possession of cocaine at one place, but is by law forbidden to remove 
it either partly or wholly to another place.

Appeal by the Goveunrnent] of Bombay from an cider o£ 
acquittal recorded by A ,  H. S. Aston, Chief Presidency Magis­
trate of Bombay■>

Balwantrao and another were tried for an offence punishable 
under section 43 (l̂ ) of the Bombay A'bk^ri Act, 1878, the former 
on a charge that on the 30th September 1901) at Fanaa Wadi, 
Bombay, he transported 13 ounces of cocaine and the latter that 
he aided and abetted the offence.

The possession of cocaine by Balvantrao was unlawful from 
its inception. It was removed by him from his room at Fanas 
Wadi and handed to accused No, 2 who stood near the gate of 
the W adi; and then the latter proceeded with the cocaine from 
thence to Bhang Wadi where he handed the parcel to a Purdeshi.

The Magistrate found that as the word p l a c e w a s  not 
defined in the Bombay A^bkari A<ct, 1878, there was no illegal 
transport or removal of the cocaine within the • meaning of 
section 43 (d) of the A c t ; ho, therefore, acquitted both the 
accused of the offence  ̂ and convicted them only of illegal posses* 
sion of cocaine under section 47 of the Act. His reasons were 
as follows

The word ' place ’ is not defined in the A'bkari Aet and the defence conte'Ms 
that the removal of cocaine from accused’s house at Fanas Wadi to Bhang Wadi 
would not be a removal from one pLvce to another within the meaning of 
fsoction 43, that a removal from one place to another mxist mean a removal from, 
one village or town or district to another and that if the evidence is believed 
the only section under which accused can be convicted is that possession imder 
section 47* The defence also contend that in the absefico of evidence to sliow 
tbo transport was illegal the ouly section tinder which Eiccusad can be convicted 
is section 47. I  think this later contention roiist bo upheld. I  convict accused 
under section 4*7.”

The Public Prosecutor appealed to the High. Court from the 
order of acquittal.
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HI. B, ChiUiJsal, GovemiiK'nfc PlcEuler  ̂ for tho Crown.
Qadfjil, with D. 11. PaPmtfdhaii, for tlio accLiscd.
Per CmiiAM Wo tbink tliat wo ought not to interfere witlx 

this acquittal;, and that tho Magistrate was right in declining to 
convict the accuscd under section 43 (Ji) oi the I^ombay A'').)kari 
Act V  oi; 1878, The fact was that the acelLsed^s powscssion of 
this cocaine Avas altogether illegal, aud  ̂ in those circimLstaiices, it 
seems to ns that section 43 {li) docs not apply. That nection 
seems to contemplate rather the ca.se oi; a person who is in lawful 
possession of cocaine at one place, but iw by law forbidden to 
remove it either partly or wholly to another place. Here tho 
ofence consisted not in moving tlic cocaine from one place to 
another  ̂ but in the unauthorised pos.sesyion of it at any place 
in contravention of the Act, The appeal  ̂ thoreforoj must bo 
dismissed®

Ap peal it is m M s e d .
il . R .
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Before J/iv JmticD JBiitcholor and 'Afr. Judioc KmgJiL 

EMPEKOE ®. M.ULJI DAMODAHBAS.*

QUy ofBotnhity Manlclpal Art {Bom. Aat I I I  o f  W88), sectim HOO— 
Mtciory-^Ximielpal C o i m m a s m i e r ,  •pcrm L'iS w n- of—" Ummthonsei.lf<idor^f.

Tho aceusod obtaiiitsd tlio M.tiJUivipnI C(mniiii«ioiRU’'n i)tiinuwt5u)ii (stictiou '.500 (1) 
of tlic Cltyl^of Bombay J\Iunlciptil Act, ISSS), to osiiiibliHli a liaud-looin factoi*y 
woi'liod by an oil iengine*. but- by un’iuui of ihin oil (!n<'-uu> lie also ecrtal'lialiod a 
flourmill—without any ponniKfiioii, Tlio :u;cn;?od was, flierofoTOj cliargod wit/Ii 
tKo ott’onco under section 300 ( 1)  of tho Act : ~

JSeWj that tho aci.'n3ed was guilty of a toclmical (tl'foniw nndoi' siictiou 390 (,l) 
of the City of Bomba/ Mixnioipal Aofc, 1BS8 : 1'or thi) bad leavo
to ostablisli'ltlift hanfl-loosfi factory, ho had jjo 1«k,vo io oBtabllsli tlio mill 
faotory? wliioh was not tho less Miothor and a suparat*) fsictory becaiiso it 
bappeaecl to bo worliod by tho naino powor which it was proposed to employ in 
tli0 p e r m it t e d  factory#

* Criminal Ai»pc;al Xo. ‘15:̂  of lOOv.


