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CRIMINAL REVISION,

1900, Before M. Justice Chanduvarker and Mr, Justice Babehelor.
November 28, . .
- R Iy zp SHIVLAL PADMA*

Crimined Procedurc Cude (Aot V of 1808), scetion 195~ Swnction to prosecutg—
Order granted by single Judge—Pouwers of Full Court to vevoke the
sanction—Iull Court not «n Appellute Court—Presidency Swall Cause
Couris et (XV of 1883), sections 87, &8.

‘Where a sanction to proseenbo has been granted by a Judgo of the Presidency
8mall Causes Conrt st Bombay, & Fall Cowt of that Cowrt has no power to
yevoko the sanction.

Por Quanpavarkar, J. :—Tho languago used in sections 37 and 38 of the
Presidency Court of Small Camses Aot (XV of 1882) doos notl appear to be
appropriste for tho purpose of onforring appellato jurisdiction upon the Full
Conrt,

Per BarcHPIoR, J. ~The juvisdiction confmred hy seotion 88 of the Aet is
nob appellate, bt revisional only.

Tnis was an application wnder the eriminal yevisional
jurisdiction of the High Cout.

The fitth Judge of the Bombay Presidency Small Canses Court
granted a sanction to prosecute the applicant Shivial Padma for
offences punishable under sections 191, 198, 196, 468 and 465 of
the Indian Penal Code,

The applicant applied fo the Full Court of the Court of Small
Causes ab Bombay, bub that Court declined to interfore on the
ground that it had no jurisdietion.

The applicant applied te the High Cowt,

8. B. Dadybuzjer, for the applicant.~Tho only point ix
whother the full Court of the Bombay Court of Small Causes
can revoke the sanchion granted by the fifth Judge, The power
of one Court to revoke the sanction graunted by another Court
is given by section 195 of the Criminal Procedure Code,  Under
section 106 (6) “any sanetion given or refused........may be
revoked or granted by any authority to which the authority...is
subordinate.”” Clanse 7 further defines the sabordination, « Every

# Criminal Application fur Revision No. 284 of 1000,
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Conrt shall be deemed to be subordinate only to the Court to
which appeals from the former Court ordinarily lie.”

We have thus to see whether the Court of the fifth Judge is
subordinate to the Full Court within the meaning of section 195
(6) and (7) that is, whether an appeal ordinarily lies from the
Court of the fifth Judge to the full Court. The powers of the
Full Court arc defined be section 38 of the Presidency Small
Cause Courts Act (XV of 1882) and we have to see whether in
view of these powers, it could be called an Appellate Court.

The word appeal has nowhere been defined either in the Civil
or Criminal Procedure Codes,

Wharton’s Law Lexicon (8th Bdn.) gives the definition of
appeal as “ the removal of a cause from an inferior to a superior

Court for the purpose of testing the soundness of the decision of

the inferior Court.,” Century Dictionary defines the word as “in
law, to refer to a superior Judge or Court for the decision of a
cause depending; specifically to refer a decision of a lower
Court or Judge to a higher one for re-examination or revisal”
The definition in Webster’s Dictionary is in terms similar to
the one in Wharton's.

It follows from these definitions of appeal that any Court,
which could examine and test the soundness of the decision of
another Court on any point, either of law or fact, is & Court of
appeal to the other.

The Full Court satisfies all these conditions. It can, under
section 38, alter, seb aside or reverse any ovder or decree, passed
by the fifth Judge. No Appellate Court could have powers wider

than these. The Full Court consists of two Judges, viz, the -

Chief Judge and the Judge whose decisions are under considera~
tion., Its powers are given in a chapter which is headed «“ New
Trials and Appeals” The constitution of this Court, as well as
its powers, were fully considered in Bedram v. Ardeshir®,

It is not necessary that an appeal should lie from one Court -

to another in @il cases. If in some cases it lies, that is sufficient
for section 195 of the Criminal Procedure Code : Maduray Pillay

{1} (1903} 27 Bom, 568 ; 5 Bom. L. T, 940.
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v. Blderton®,  The word “ordinarily 7 is wpecially usedin the
scetion to obviate this difficulty. Therofore it does not matter
if au appesl does not le in ex parle cases.

R, B Desad, for the vespondent =The word appeal does not
appear anywhere in the seetion. I vely on the ease of In e
Goverdhandas® to show that the Fall Cowrt has no power to
revoke o sanction granted.

Morcover the Full Court and the Courbt of the fifth Judge
cannot he considered as two distinet Courts,  No such distinetion
is made in the whole Act. The use of the word “appeal™ in
the heading of the chapler s not justitied by what follows in
the chapter ibself,

CHANDAVARKAT, J. tThe uiestion, in this ease, s whether a
Fall Court of the Presidency Small Couses Court in Bombay
has power to grant or revoke a sanction refused or granted by
o single Judge of that Court, The determination of that (ues-
tion depends upon the further question whebher the Full Couvt
is o Court of appeal, ox whether, if ib is not a Court of appeal,
it is a Court of ovdinary original jurisdiction within the meaning
of elause 7 of scction 195 of the Criminal Procedure Code. As
regards the ull Court, it ought to be borne in mind that there is
no mention of or provision for it in the Presidency Small Canse
Courts Act.  This has been pointed oub in o deeision of this
Cowrt in Bedgwme v, Ardeskir ®, As held there, it i3 a Court
which has oblained its legalily and stabus owing to a long
continued practice. And there it was also licld that, though ne
rules had been framed a8 to the exercise by the Fuall Court of
any powers undor the Act, it did not follow that the sittings of
that Court were wllra vires, It is the lomy practice which has
given it its validity. Bubt that decision left the question
untouched as to whether the jurisdietion exercised by the Fall
Court was of an appellate or revisional character.  Its determina-
tion depends on the construction of scetions 37 and 98 of the
Dresidency Small Cause Courts Act, XV of 1882, Now, these
seebions oceur under Chapber VI of the Act. That chapter is

(1) (1803) 22 Cnl, 487, () (120YY 27 Bowm. 180,
B (10 03) €7 Bem, 63 3 B Bow, L, . 568,
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headed “New Trials and Appeals” No doubt the hea:ding
of a chapter is a key to the counstruction of the enactment, as
has been pointed out by Lord Macnaghten in his judgment in
drrow Shipping Company v. Tyne Improvement Commissioners W,
But it is a key, only where the main provisions of the sections

which cccur under that heading or chapter are ambiguously

worded. Here it is clear that the words of the heading of the
chapter mean no more than that the chapter deals with the
question of new trials and appeals. That does not mean that
an appeal is allowed but it means that the chapter concerns the
question. How that question is solved must be decided on the
provisions of the sections of the Chapler. Section 37 says sem
““ Bave as otherwise provided by this Chapter or by any other
enactment for the time being in force, every decree and order of
the Small Cause Court in a suit shall be final and conclusive.?
That means that ordinarily a decree of a Presidency Small Causes
Court is not appealable. Then section 38 goes on to provide that,
“the Small Cause. Court may...ovder a new ftrial to be held,
or alter, set aside or reverse the decree or order, upon such

terms as it thinks reasonable.”” Does this language amount fo

an appellate jurisdiction conferved upon the Full Court? This
is an Act of the Legislature of the Government of India, and in
construing these sections, we may well call in aid the language
used by the same Legislature in other Acts as to the right of
appeal. For instance, in the Civil Procedure Code and in the
Criminal Procedure Code, in conferring an appellate jurisdiction
upon a Court apt language has been used, the words used being
¢ an appeal shall lie”” Here the provisions of the section do not
use the word “appeal”” at all. And that view, I think, is further
strengthened by this eircumstance, that where a right of appeal
is given to a party, it means from a lower to a higher Court,
For instance in the High Court, where there is a judgment by a
single Judge, sitting as a Court, there is an appeal under the
Letters Patent to a Court consisting of two Judges.

Bub here the Act malkes no distinction between a Judge and
more than one Judge of the Presidency Small Causes Court,

(1) {18047 A. €', BOS a6 v 530.
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What is spoleen of is the Small Causes Court, whether it consists
of one Judge or more than one Judge. And the jurisdiction
here conferred is nob necessarily upon a Doneh consisting of
more than onc Judue. Thercfore, the language used in the
seetions does not appear to me to be appropriabe for the purpose
of conferring appellate jurisdiction upon the Full Court. It ig
all the more necessary to arrive at that conclusion, having regard
to the decision of Dedran v. Ardeskir O which says that the Full
Court is werely o creature of practice. There is no provision
for it in the Presidency Small Causes Courts Act,  Therefore,
we should not extend its powers boyoud those which have been
recognised up to now unless there is anything express in the
Act, which justifies the extension of these powers,

For these reasons, I am of opinion that the Full Court was
right in holding that it had wo jurisdiction to interfere with
the sanction granted by the fifth Judge of the Small Causes
Court. This application is rejecbad and the rule discharged,

Barcurnon, J.:—1I am of the same opinion. I think that in
order that Mr. Dadyburjor should sneceed in his applieation,
it is necessary for him to show that under the Prosidency
Small Cause Courts Ach, XV of 1882, appeals ordinarily lie
from the decision of a single Judge to the Full Court. (See
section 195 of the Criminal Procedure Code.)  That is a proposi-
tion which, in my opinion, it is hmpossible to maintain, The
question turns upon the meaning of seetion 38 of the Presidency
Swmall Cause Courts Act, and I have no hesitation in thinking
that the jurisdiction conferred by that section is not appellute,
but revisional only. The words used ave apt for the purpose of
exprossing the grant of revisional jorisdiction and they are very
inapt for the other purpose. No right is conferred upon the
defeated litigant, but a power is conferred upon the Court, and
it is noteworthy that the Court coneerned is the same Courb—the
Small Canse Court——with which other scetions of the Act deal,

- Moreover it Mr, Dadyburjor’s argument were right, then the
result of scebion 88 would be this: that in ease of every single

9 (1002) 97 Bow, 563 5 & Bows L. R, 556,
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deeree passed in a contested suit there would be a right of appeal, 1909,
That view is, T think, opposed bath to the general scheme of this v 1
Actand to the language of section 37, which must be read togethey ?ﬁ‘.ﬁ‘i‘
with section 38, For these reasons, I agree with my learned )
colleague in thinking that this application should be refused,

Bule discharged.

Be Re

APPELLATE CIVIL.

Before 8ir Basil Scott, Xt., Ohief Justice, and My, Justice Batchelor.

RAVIT vansp MAHADU PATIL (oRIGINAL DEFENDAM), APPELLART, 1909,
v, SAKUJIT vauap KALOJL axp awormER (oRIaiNaL] Pramwriers), Novembe;' 2
RESPONDENTS,* o w

Hinde Low—Sudvas—Mitalshara-—TLegitimate san—~Iegitimate son— Vaton
—Collateral succession—Suit by reversioner for declavation s nearest
hetr—Widow of the last male holder— Vested right—Iimitation Act (XV of

- 1877), 4t 120, ‘
Amongst Sudras governed by the Mitakshara an illegitimate son cannct

inherit a vatan collaterally in prefevence to legitimate heirse

The vight o sue for a declaration of heirship to o vatan does not acerue until
the death of the widow of the last male holder of the vatan, the widow having a
vested interest in ib as the neavest hein

Secoxnp appeal from the decision of C. Faweett, District J udge
of Ahmednagar, confirming the decree of G. I, Dhekne, Subor.
dinate Judge of Kopargaon.

The plaintiffs, who were cousins,sued for a declaration that they,
and not the defendant, were the heirs to the Patilki Vatan of
their paternal uncle Ganpati Hari, deceased, or of Reubai, the
widow of the deceased, The plaint alleged that Ganpati died
about thirteen years before the suit, that the defendant frandus
lently represented himself to be the heir of Ganpati and got

* Sepond Appeal No, 475 cf 1609,



