
is to be made> it must be certain and necessary. The rule that
the will of a Hindu must be construed with due regard to Hindu pakami

habits and notions applies only where there is ambiguity, m a u a d e v i .

Caution must be used in applying that rule and it must be
adopted only where a suggested construction of doubtful language
leads to manifest absurdity or hardship.;^Here there is neither.
The mere fact that the word maintenance is used cannot affect 
the unconditional terms of the bequest.

On these grounds the decree of the District Judge must be 
reversed and that of the Subordinate Judge restored with the 
costs of both the appeals on the respondents.

Decree reversed.
E. R.
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B ^ ore Mr, Justice Ohandavarkar and M r. Justice Heaton.

MADHAVRAO M OEESHVAB PANT AM ATYA ( o e i g i n a i .  Plaiktibf), i m  
A p p e l i a n t ,  V, KASHIBAI k o m  DATTdBHAI a k d  o t h b b s  ( o k i g i n a I i  Novmhcr 1 5 . 
D b i'bndanis) , R bspondents. * “ ■ '

Transft^ o f  Property/ A ct ( I V  o f  1832), sections 5S (6) (6), 123—Beffistraiioit 
Act ( I I I  o f  18TT), section 17 —Exemption o f  assessment in lieto o f  services 
rendered or to be rendered—Doomient granting exemption not stamped or 
registered—Sale— G ift—Hindu Law~~Nilandha.

In  consideration of services already rendered or thereafter to be rendered by 
the defendant to the predecoasor-in-titlo o f the plaintiff, the latter executed 
two documents whereby he released the defendant from payment to him 
of the assBBsraent on certain lands. Those documents were not stamped or 
registered. The plaintiff sued to recover arrears o f  asseesmeat from the 
defendant, who pleaded exemption under the two dooninents. The lower 
appellate Court found the transaction to be one of sale, and applying secfcion 56
(6)  (b) of the Transfer of Property Aot, 1882, ordered the plaintiff to- pay to 
the defendant what the Couxt calculated to 1)6 the equivalent of purchase«uioney 
before he (the plaintiffj coaid recover the assessraent s

Meld, that the transaction evidenced by the documenta coiAld not b® 
regarded as a sale; for the consideration could not be regarded as price j

* Second Appeal Ko» 420 of 1908*



1909. aitd even i f  i t  cou ld  be assQissod in  raoiioy valuo, it, watj v itia ted  b y  tbe  fact tlxat
"  iti Was vague and unoorfcain as to  fu tu re  services.
M JlDHAVEAO ^

«• IleU , lurtlier, that the transacbion imxst be i-ogarded as ono of gift. It  wag
KaShibai.  ̂ grantee’ s riglxfc to assessment 5 and snob a rigbfc is regarded us

mhandha in Hindu Law and tborefore immovoablo pi’Operfcy. Tho dooimonts 
not Iiaving been I’egistorod, the gift did not oporato.

EelA, also, tliat thore luaving been no rogistored insfcriiraont in Buppoi't of the 
defotidant’a title the I’ight set np in dofonco must ba nogativod.

Second appeal ftom tlio decision of J. D. Diksliit, Assistant 
Judge of Eatndgiri, amending tlio decree passed by S. S. Wagle, 
Subordinate Judge at M41wan.

The plaintiff sued to recover from tlio defendant assofssmonfc 
for three years at the rate of Rs. 58-0-10 a year.

The defendant contended that ho was oxemptod from paj^raont 
of the assessment. The exemption was claiiued under two 
documents executed in his favour by one Sarvottamrao, a pre- 
decessor-in»title of plaintiff, in consideration of services rendered 
by the defendant to Sarvottamrao or thereafter to be rendered 
by him. The two documents were not stamped or registered, 
and ran as follows i -«

Exhibit Ko. 28.
Eajeshn SaiTottammo Fllkantli Pant Aniatyft, Iiianid^r, Moujo Oliiiidar, td 

Bbau bin Devji Gliadi, residing at Moujc Olundav, Tuii: Salsi, tiiluba M!dlwari, 
as f o l l o w s A t  the Moujo aforesuid tbore wore dispntes botweon myisolf and 
danliars, eto. Therein yon acted tmitMnlly and wore ixsof iil to ino in every­
thing and at every time. Tliereforo^ I bavo been ploased (to confer a gmnt 
upon yon). (As to tbat). At tlio Moitjo aforesaid thoro is Vatni Dliava 
(standing) in your name. Tlieva tho tbikfina put’obascd by yon arc incliidud.
Tbo particulars of tbe said Tbildns aro as follows............. AHScsBinont anicnintijig’
to Bs. 24-l->0 in all is granted as in^ra to you, yotir sons, grandaonH, and otlioi’ ,̂ 
from generation to generation. Therefor^ ,yoH abonld bo nsoful to mo in 
every business of mine at the aforesaid 5 you sW ild  bo personally preaent and 
shoald see to my coroforts in a propex* manner. And yon sbonld go on enjoying 
the Inam as aforesaid from gouoi’ation to generation. Do you note (the game) P 
n e  16tb o f Marcb 1893.

, E x h ib h ' Ho. 29.

Mandatory letter iesued by Sbrinmnt BajoBhri Sarvottamrao Nilkant X*ant 
Amatya,In^md^r,j^oiijoOlundar,tikkaM dhvan,tolibati DeojiGhadi C^avlcar, 
Mouje CMndar, t^nka aforesaid as f o U o w a A t  (in connection with) the 
Mouje aforesaid? there was and there k  litigation going on in the Coiut
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between myself and Kulkarni and other Gaokaris, In tlxat matter you took 1909.
great pains and lioneaty and faitMully did and are doing my business. Having Mabhatba.0

regard to the fact that you were careful about my business and worked zealously
even more than mjself i f  I  had been present, I am very much pleased and there« KasW!-BA4«
fore I  have thought; of conferring a grant upon you . As to that at the Moujg
aforesaid there is a Tafcni Dhara Khata No. 155 standing in your name (eoai’-'
prising land, acres 49-32J guntbas assessment Es, 54-lO-S). You have beea
paying the assessment thereof to me in the village (a mandatory letter is issued
to you) tbia day for SOfcb September 1903j out of the said amount as assessment
payable in respecfe o f land measuring acres 41-51 gunthas and formerly, that is,
on the 16th of March 1893, a mandatory letter was issued to you for Es. §4-1-0
payable in respect o f land admeasuring acres 7-31i gunthas nnder ■which the
laud is continued to you. Thus a mandatory bfcter is hereby issued to you
directing that a deduction should bo allowed as inam every year to you from
generatiofl to generation in your Khdta for Es. 54i40-3 in a ll Therefore
yoti should from generation to generation go on taking credit in the KhiJta for
the amount of assessment every year. In  respeot of this, a separate mandatory
letter is issued to the Vabivdtdar Karkdu ; as to that I  will go on allowing
deduotSon for the said assessment in tho Khata every year. To this effect
this mandatory letter is duly given in writing. The S8th of January 1891T. "

The Court of first instance held that there was for the trana- 
action evidenced by the two documents a good consideration; 
and that the documents did not require registration. The 
Oourtj therefore, dismissed the plaintiff’s claim to recover 
arrears of assessment.

On appeal the Assistant Judge treated the transaction as one 
of sale. He further hejd that under section 65 (6) (^) of the 
Transfer of Property Act, 1882, the defendant was entitled to 
a charge on the property for the purchase-money which 
was calculated to be Es. l;092-13-0. The plaintiff was, 
therefore, ordered to pay Es. 1,092-13-0 to defendant before he 
recovered the assessment.

The plaintiff appealed to the High Court.
Weldon, with X . K  Koyajee, for tho appellant,
A, G, Desaii for the respondent.
C h a n d a v a r k a r , J .— Both the lower Courts have held that the 

. documents, on which the respondents relied in support of their 
case, were in the nature of a sale of immoveable property of the 
value of more than Es. 100, and that, as those documents were 
not registered as required by section 34 of the Transfer of Fro-#
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1909. petty Act aad by section 17 of the Begisfcration Act, the
Madhavrao  respondents had not acquired the right to exemption from asaess-
EAsraaAi meat which they pleaded in defence to the appellant^s claim.

But sale ” , as defined in section 54 of the Transfer of Property 
Act, is a transfer of ownership in exchange for a price paid or 
promised or part paid and part promised And, as held by 
a Full Bench of three Judges of this Court in Bamaratmal 
VUamehmd v. the word “  price ” is used in the sections
relating to sales in the Transfer of Property Act in the sense of 
money. In the present case, it is found by the Courts below that 
the consideration for the transaction relied upon by the respondents 
consisted of services which they had rendered to the appellant’s 
predecessor-in-title in the past and which they were to render in 
future. Such a consideration cannot be regarded as price ’** 
The consideration, even if it could be assessed in money value^ 
is vitiated by the fact that it is vague and uncertain as to future 
services. It is true that in his deposition the first respondent 
(defendant No. 1) states that he had rendered assistance to the 
Indmd&r Sarvofctamrao in certain suits, and that he had lent 
him monies from time to time. But there is no evidence to show 
that the remission of assessment by Sarvottamrao was in con­
sequence of any contract of sale between him and the respondents 
and that the consideration for the contract moving from the 
latter was the price calculated at the money value of the services 
which they had rendered and the sum which they had lent to 
Sarvottamrao. The documents relied upon by the respondents, 
in support of their right to exemption from assessment make it 
quite clear that, as a reward for the services which the respond* 
ents had rendered and were expected thereafter to render to him, 
Sarvottamrao made a grant of the assosameut to the respondents. 
The rendering of the services was not the consideration but 
merely the motive of the grant.

The transaction, on a proper construction of the document, 
must be regarded as one of gift, not of sale. It was a gift of 
Sarvottamrao^s right to the assessment of the dhdta, which the 
respondents held, and such, a right has been regarded as nibandhu 
In Hindu Law. Morhhat JPuroMt y , Qangadhat Karharo^^K It is 
immoveable property. Venhaji v. SJddramapâ '̂̂  and MadJtavrav

W (1901) 25 Bom. 096. ' {2) (1888) 8 Bora. 234,
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V . Jagannnth^K There can be no giffc of immoyeable property
except by a reglsfcered insbrumenfc, signed by or on bebalf of the H a d h it b a o

donor and attested by at least two witnesses. (Section 123 of Kmnnhi.
the Transfer of Property Act). There being no sach insfcrumenfc
in support of the respondents’ title, the right; they have set up
in answer to the appallant^s claim must be negatived.

Bat it was urged before us by their learned pleader that the 
transactionj evidenced by the doemnents relied (upon by the 
respondents in support of their rights^ was in. the nature of 
a relinquishment by Sarvottamrao of his right to the assessment 
leviable on the dhdra holding j that; as such, it could be proved 
by the Anujn^apaka (exhibit 80) which did not require registra­
tion, since it was not a deed of transfer but was an order 
addressed by Sarvottamrao to his own officers  ̂ and, as such, 
containing an admission o£ the relinquishment. No doubt the 
effect of the grant of the right to assessment leviable on the 
dhira holding was that the owner of the right, so far as he was 
concerned, relinquished it in favour of his grantee j but all the 
same it j/vas a transfer of the right The fact that the grantee 
of the right happened in the present case to be the person liable 
to pay the assessment was a mere accident. After the grant he 
could hold and deal with the right separately from the dh&ra 
holding. He could sell or mortgage or transfer by way of gift 
the latter right, reserving to himself the former. It was a 
transfer of the right to assessment by Sarvottamrao to the 
respondents as a bounty or reward for services rendered and to 
be rendered. Such a transfer cannot be made except in the 
manner provided by the Transfer of Property Act.

That being the legal aspect of the transaction, section 65, 
clause 6, sub-clause (J)), which relates to a sale, has no 
application here.

The decree of the Court below must be varied by striking out 
from it the direction as to the payment by the plaintiff of 
Ks. l,092«13-0 within one month from the date of the decreci 
In other respects the decree is confirmed. The respondents to 
pay to the appellant the costs of this second appeal.

D em e varied*
B,

m (1889) P. J., p. 7C,
p lOG—1


