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Before My, Justice Clundavarhar and Ry, Justice Knight,

PARAMI xom RAMAY YA (owiwinay Pnaiweirsy, Arvvnvuave, v. MATA.
DEVI gon SHANKRAPPA {oriciyan Durenpasy), Reseonpuze®

Hindy Low— BMaintenance—Mainfenaince allowed by will of husband to
wife—Unchastity of wife after husband's  death-—Maintenance  not
affected—IVidow—Unchasiity—~ Starving nuintcnance.

A Hindu widow way ontitled to maintenance at the rate of R 24 o your
under her hunshand’s will,  Affer the hushand’s death, the widow lod for some
time an unchasto 1ife and guvo bivth to a child: but siuce thon she romained
ohaste, She sued to reeover maintenance allowed to her under her husband’s
will, It was centonded in veply that the pluintiff, on account of the unchaste
life which she had'led for some time after hor hushand’s death, had fovfoited
her right even to harve or starving maintenanse.

Held, negativing the conlentions, that thuugh the annuity was granted by
the will as “ maintenance > that word eould not be understood as imposing any
condition ov resteiction so a8 to cub down or axtinguish the right to Ba, 84 a
year given by the will.

* 'Phe yulo that the will of & Ilindu must bo consbrned with due regard to

Hinda habits and notions applics only where there is ambiguity, Caution wust

be used iu applying that rule and it must be adoptud only where a suggosted

gonstruotion of doubtful language leads bo manifost absurdity or hardship.

The general xule {o bo gatheved from the texts iy that a Hindu wife cannot he
absolubely abundoned by hor hushand,  If she is living an wnchaste life, he s
bound o keep her in the house undoer vestraint and provide her with food and
raiment just suflielent to support Life 5 she is not entitled to any other right.

I, however, she repents, returns tu purity and performs expiatory vights, she

becomes entitled to all conjugal and social rights, unless her adultery was with
a man of » lower caste, in which case, aftor explation, she can oluim no wmere
than bare maintenancs and residence.

Honamma v, Dimarnabbat® ; Pudu v. Guage® 5 and Fishne Shamblaog v,
Mangammal®, discussed.

SecoNp appeal from the decision of C. C. Boyd, District
Judge of Kanara, reversing the decree passed by R. R, Sane,
Stubordinate Judge of Sirsi. ’

‘ *#Second Appeal Ko. 703 of 1008,
1) (1871)1 Bow, 559, () (1882) 7 Bom. 84,
, (%) (1884) 9 Bom. 108,
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Buit to recover maintenance,

The plaintiff, Parami, was the widow of one Ramayya who
died in 1890. Ramayya bad a daughter Mahadevi (defendant)
by his first and predeceased wife,

Previous to his death, Ramayya had made a will whereby he
left the whole of his property to his daughter Mahadevi, and
provided for maintenance at the rate of Rs. 24 a year for his
wife, Parami. The provision as to maintenance ran as follows : -

¢ But if the said Parami and Timappa Hegadi (the execubor) should not pull
ou harmonionsly, then, from the date on which the difference arisos, the said
Timappa Hegadi ov the Mane Aliyet who way take possession of the
property according to this will should go on paying to her, only as long as she
lives, maintenance at the 1ate of Rs, 24 per anmum on the responsibility of
my property.”

It appeared that after Ramayya’s death, Parami bad led
an unchaste life and had a son born of her. But she soon
reburned to a chaste life which she had maintained upwards of
eight years betore suit.

In 1908, Parami sued to recover the arrvears of six years' maine
tenance before suit.

The defendant contended that the plaintiff way disentitled to
maintenance on account; of the unchaste life she had led,

The Subordinate Judge examined the Hindu Law texts bearing
upon the subject : and arrived at the conclusion that there was
nothing in Hindu Law to deny to a widow even starving main-
tenance on the ground of her past unchastity. Upon her right
to receive the maintenance under the will, he remarked ag
follows i~ '

Bven apart from these considerationg there is another strong resson to hold
that the plaintiff iy entitled to get the said allowanco from defendants, The
plaintifi”s hushand’s will (exhibit 15), under which the defendants hold his
properby, containg an express direction, that the defendants should mainiuin
plaintiff, or in cage of disagrcement, should snnunally pay her Rs. 24 asa
separats allowanco. It is not stated in the will that the {allowanee  shonld bo'
payablo to plaintiff so long ns she would remain ehaste. Plaintif’s chastity was
not made & condition precedont to her getting the allowance. Tn the abscice

[P . R,

# A son-in-law wlio makes his home 1n his father-dn-law’s House,
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of any express divection to that effect in the will, T do not think that the
plaintiff has forfeited hier vight to the allowauce, which o all intonts and
purposes is like an annuity for life. The defondants are bound to respect the
wishes of the testabor.

On appeal, this decree was roversed by the Distriet Judge on
considerations which he expressed ag follows :wm

Tho loarned Snbordinate Judge has written an intovesbing and eareful
judgment, But, when all is said, it simply amounts to this; that he prefory
the dicte in Kandasami ve Murugammal (10 Mad. 6) and Roma Nath v,
Rajonimons (17 Cal. 874), to tho definite pronouncements of the Bombny
High Court in Falu v. Gange (7 Bom, 84) aud Pisknu v. Munjemma (9 Bouw
108). X do not think that such a cowrse is open to ws. We are hound to
follow the decisions of our own High Comt, oven if the othoar High Courls
disapprove of those decisions. I arrive at this conclusion with regret, as the
maintenance sought is only o pittance of Rs. 2 & month and defendants are
eruel in refusing it.

It is urged for plaintiff that no Hinda Law nead be applied, ag iu this easo
the annuity of Rs. 24 a year was loft to the widow as a logucy aund defendant
1, her daughtor, the residuary legntee, was bound to give cffect to it under the
common law, There would be foree in this avgument if the will did not elearly
state that the sunnity should be paid to plaintiff as maintensnce allowanew.
But as it was ordered to be paid on that account, the fact that it wus
bequenthed (instead of being given in some other way) dovs not ssem {o
absolve plaintiff from the duty of fulfilling such conditions as a Hindu widow
drawing maintenance allowance nuust fulfil.  And ono of these conditions i
chastity. It can hardly be supposed that tho bustator intended to freo his
widow from this duty,

I wish it could he held otherwise. But it is uscless to waste fime in be-
woiling the severity of the Hindu Law as intorpreted by authority.

The plaintiff appealed to the High Court, |

Nilkanth dtmaram, for the appellant,

. & Dalvi, for the respondent.

CHANDAVARKAR, J, =~~This secottd appeal avises ont of 4 suit
brought by the appellant to reeover arvears of maintenance from
the respondents, Both the Courts helow have found that the
appellant’s husband Ram;x;yya, died in February 1890, devising
all his property by a will to the respondents, The will contains
& provision that the respondents should maintain the appellant
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in case she lived with them, but that, if owing to disagreement
she lived apart they should give her Rs. 24 a year for her
maintenance.

It is also found by the lower Courts that after the husband’s
death the appellant led for some time an unchaste life and gave
birth to a child ; but that since then she has been chaste,

Upon these facts the respondents contended in the Court of
first instance that, on account of the unchaste life which the
appellant bad led for some time after her hushand’s death, she
had forfeited her right even to bare or starving maintenance.
In support of that contention they relied on two decisions of
this Court—7alu v. Ganga ® and Vishny v. Manjamma.®

——e

In an able judgment, which is to be commended for a ecareful
collation and examination of original texts, the learned
Subordinate Judge (Mr. R. R. Sane) held that these decisions
were not applicable to the present case, first, because, “the rule
there laid down seems to have been based on certain passages
from the Mitakshara and the Mayukha, which refer to tho
maintenance either of the wives of disqualified heirs or of the
widows of deceased coparceners;” and, secondly, because, it
did not clearly appear from the reports that the attention of
the learned Judges, who were parties to the decisions in question,
was drawn. to some verses from the Smriti of Yajnyavalkya and
Vijnaneshwara’s commentary thereon, relating to the treatment
to he given to degraded persons or outcastes in general” On
the strength of these verses, cited in his judgment, and also of
the provision in the will, the Subordinate Judge held that the
appellant was entitled to “ bare ”” maintenance and awardcd
the claim, ‘

On appeal by the respondents, the District Judge of Kanara
held that, whether the decisions of this Couxt in Palu v. Ganga @
and Feshnu Shambhog v. Manjemma @, were right or not according
to the texts of Hindu Law, they were binding all the same on the
subordinate Courts. As to the provision in the will, he held
that the annuity of Rs 21 a ycar, having been given to the

() (1882) 7 Bom, 8k, (2) (1884) 9 Bow. 108,
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widow in express terms © as maintenance allowance ”’, must be
presumed to have been intended by the testabor to be subjeat
to the condition that the appellant should lead a chaste life,
Acecordingly, the District Judge reversed the Subordinate Judge’s
decree and dismissed the suit,

On second appeal it is argued that the texts, on which the
learned Subordinate Judge has relied in his judgment apply to
the facts of this case, and that the rule o be gathered from
those texts is that a Hindu widow, who has at one time led an
unchaste life, is entitled at least to starving or Lare mainten.
ance, if she has subsequently returned to a life of chastity.

The first set of texts J noticed by the Subordinate Judge
occurs in Yajnyavalkya in the chapter on “marriage ¥ in the
section which treats of ““ Rituals.” The first text, verse No. 70,
relates to an adulterous wife, and, as correetly translated by
the Subordinate Judge, it runs as follows: “She is to be
allowed to live (by the husband in his own house), deprived of
her rights, poorly dressed, fed with a view to sustain life only,
dishonoured, sleeping on the ground.”” Thig obviously relates
to a wife, who is leading a life of unchastity, is wnrepentant,
and is not purified by means of expiatory rites, In the easo of
one so purified, the general rule is that she is restored to all
conjugal and social rights. Ay Apararka ® puts it, “she, who
has performed expiatory rites, becowes fit for eonjugal and social
association.” And for that proposition lie eites Manu, who says
that “a wife, who has become puritied after degradation, shall not
be censured.” This also follows from the next hut one verse of
Yajnyavallkya® and the explanation given of it by the Mitak-
shara. There the Mitakshara explains that only a certain elass
of degraded women must be “ abandoned P~viz, a woman who hag
committed adultery with a man of a lower caste, and a woman
who has committed any of the sins regarded as deadly by the
Shastras. The Mitakshara also gxplains that cven in the cnse
of such women, *“abandonment ' (!//1///«/) does nob mean entively

(1] Varges 70 and 72 +—The Mibakshara ; (\&unhb Sy I(utum, page 1‘%)

® wmf‘%aﬂr g, €595} BAld (Apsrarka ; Avandashr ars Series, Vol, I, puge 98).
(3 Verse No.72: The Mitakshara (Moghe's 81l Eilition, page 18),
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forsaking and throwing them upon the world, helpless and
hopeless. It means abandonment only “for the purposes of
conjugal rights and religious ceremonies”. That is, such women
must be treated in the same way as women leading an unchaste
life, They must be kept apart in the house and given just
enough food and clothing to keep body and soul together, but
all other relations of husband and wife must cease. The same
view is taken by Nilakantha in his Prayasehstte Mayukhia®,
Referring to a text in the Chatur Vimshali Smriti, which provides
that ¢ there should be no abandonment of any woman execept in
the case of such sins as the murder of a Brahmin and the like,”
he explains thab even in such cases, a woman should be made
to do penance in the house. Madhavacharya in his Parashaera
Dharma Samhita explains the law to the same effect (Sanskrit
Bombay Series Edition, page 852, Vol II, part I).

The general rule to be gathered from these is that a Hindu
wife cannot be absolutely abandoned by her hushand., If she is
living an unchaste life, he is bound to keep her in the house
under restraint and provide her with food and raiment just
‘sufficient to support life ; she is not entitled to any other right.
If, however, she repents, returns to purity and performs expiatory
rites, she becomes entitled to all conjugal and social rights, unless
her adultery was with a man of a lower caste, in which case,
after expiation, she can claim no more than bare maintenance
and residence,

The next set of texts of Yajnyavalkya® noticed by the Sub-
ordinate Judge occurs in the Section on * Penances.”

In that section Yajnyavalkya first deals with the question of
expiatory rites which a degraded man has to perform befora he
can be restored to hiscaste. Then'in verse 297 he deals with the
case of a © degraded woman.” He says that the same expiatory

O g <afndad |
sitori AR aReamh srggeaTRiA I
asIsty WEey g WA FRIA I
[Prayaschitta Mayukha : Benares Edition, page 91
{2) The Mitakshara s Verses 207 and 208 ; (Moghe’s 3rd Edition,’ page 432).
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rites that are preseribed for degraded men are ordained in the
case of degraded women too, with this difference, however, that
in the case of such women, cven after their purification by means
of expiatory rites, thoy do mot become entitled to restoration
of the eonjugal and social rights which they had before degrada-
tion but thoey must be allowed to live “near * the house,
provided with bare food and scanty clothing just to keep body
and soul together, and they must be guarded. Literally inters
preted, this would scem to apply to all degraded women, who
have undergone purification, Bub Vijnaneshvara points out, in
his remark introducing the next verse of Yajnyavalkya, that it
applies only to a particular class of women, that is, to those.
whose degradation wag caused by ono of the sing eonsidered
deadly. It is such women only who, cven after purification,
must be abandoned. That is, while they becowme entitled to bara
food and vaiment and vesidence, they must be treated as unfit
“for the purposcs of conjugal rights and the performance of
religious ceremonies.” That is the definition and meaning of
ab%ndonment (fyaga) as given by Vijnaneshvara in his gloss on
one of the verses of Yajnyavalkya in the firs seb of texts above
noticed.

As is pointed out by Nilakantha in his Prayasehitta Mayulha®,
the word ftyaga (abandonment) is explained in the Mitakshera
as meaning the disenrding of a woman so far as eonjugal relations
and religious ceremnonies are ‘coneerncd, hut it does not mean
driving her out of the homse (that iy, the husband’s). No
question of abandoning a woman for the purpose of conjugal
relations and religious ceremonies can arise except as hebween
a husband and his wife. The important question is whether
this latter set of textys applics to the case of an unchaste widow
or whether it applies only to the case'of an unchaste wife. The
learned Subordinate Judge thinks that the lnnguage of the texbs is
wide enough to cover both the enses. Nilakantha in his Pray-
sehitte Maynklin, in the course of his discussion of the question
as to the right of degraded woemen {0 the pevformance of

P e b o 18 1 e W £t 8 3 s 4 s

o ﬁf?ﬂ?ﬁ{lm Wﬁ%i’ﬁ’l‘q T AT R T A,
o “(Prayusehitby Mayukha : Benaves Bda,, page OL)
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expiatory rites, cites some of the texts and along with them he

quotes a text of Parashara® which provides that “a woman,

who conceives a child from a paramour when her husband ig

either dead or is not to be found or has gone abroad, should be

regarded as degraded and sinful and driven out of the country.”

Nilakantha explains “driven out of the country” to mean
¢ driven out of the house.”

 This text of Parashara, which includes the case of a widow,
is explained by Madhavacharya® as relating only to a woman
who is leading a life of unchastity, is unrepentant, and has not
performed expiatory rites. As to a woman, whether she ig wife
or widow, who returnsto a life of chastity after she has been
unchaste, Madhavacharya oxplains that she, after expiation,
cannot be cast out of the house, but that she must be maintained.

These texts of the Shastras, as explained by the commentators
of recognised au‘uhoritsr, would seem to support the decision of this
Court in Hongmma v. Tinannabbat® which has been dissented
from in the two later decisions in Valu v. Ganga™® and Fishuw
Shambhog vo Manjumma®, Doubt has been expressed in Rome
Nath v, Rajonimont Dasi® and Kendaswmi Pitlaiv., Murugammal®
‘a8 to the correctness of the decisions in Zaiu v. Gurnga® and
Vishnuw v. Manjemma®. It is nob necesary for the purposes of
this second appeal to decide the question, which, having regard
to the conflict of authority in this Court, will have to be settled,
when it avises, by a Full Bench. We have veferred to it only
to notice the texts which bear on the question that they may be
of use on a future occasion,

1) TR SERIE T SEaR T o

at wrsEds a9 geEnteia |

¢ SO TP SRR T

: (The Prayaschibte Mayukha : Benaves Edu., page 01.)
@ Parashara Dharma Semhifa, Bombay Sonskrit Servies, Vol. II, Tart I,

page 352, ‘
(3)'(2877) 1 Bom. 559, o ) (1884) 9 Do, 108,
4) (1882) 7 Bom. 84 {6) (1890) 17 Cul, 074,
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In the present case the appellant has claimed maintenance
not only under the Hindu Law but also under the provision in
her husband’s will allowing Rs, 24 a year to her as maintenance,
The fact that the will expressly refers to the allowance as main-
tenance has led the learned Distriet Judge to infer that chastity
is an implied condition of .the bequest. He thinks that the
testator must be presumed from that expression to have intended
that the allowance should be given subject to the condition of
chastity on which the right of a Hindu widow to maintenance
depends. No doubt #in construing the will of a Hindu it is not
improper to take into consideration what are known to be the
ordinary notions and wishes of Hindus with respect to the
devolution of property ” : Makomed Shumsool v. Shewukram®.
But a Hindw’s power to make a will has been held to be
co-extensive with his power to mako a gift snfer vives. Having
regard to the texts relating to an unchaste wife discussed in the
earlier part of this jodgment and the rule propounded by
Vijnoneshavara and Nilakantha, we must presume that the
sppellant’s husband would have given her maintenance even in
the event of her unchastity during his life-time. Such a presump-
tion must be preferred to that which the lesrned District Judge
has drawn on the construction of the word “ maintenance * in
the will, because the ordinary notions of the testator in such a
case must be judged with reference to what he would bave done
if his wife had proved unchaste while be was alive. And what
he would have done must be judged from what the Shasires, in
the absence of usage to the contrary, ordain he was bound to
do. According to the Shaséras, he would have had to maintain
his wife, unless she had -misconducted herself with & man of a
lower caste. There is no allegation against the appellant of
such misconduct. Nor is it the case of the respondents that
there is any custom which has broken in upon the rule of the
Skastras. Further, though the annnity is granted by the will
a8 ““ maintenance,” that word cannot be understood as imposing
any condition or restriction so as to cut down or extinguish the
right to Rs, 24 a year given by the will. Where an implication

(1) (18749) L. n. 2L A7 at Pe 14
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is to be made, it must be certain and necessary. The rule thab
the will of a Hindu must be construed with due regard-to Hindu
habits and notions applies only where there is ambiguity.
Caution must be msed in applying that rule and it must be
adopted only where a suggested construetion of doubtful language
leads to manifest absurdity or hardship. Here there is neither.
The mere fact that the word maintenance is used cannot affech
the unconditional terms of the bequest.

On these grounds the decree of the District Judge must be
reversed and that of the Subordinate Judge restored with the
costs of both the appeals on the respondents.

Decree veversed.
R. R,

APPELLATE CLVIL.

Before Mr. Justice Chandavarkar and Mr. Justice Healon.

MADHAVRAO MORESHVAR PANT AMATYA (omigivan PraiNvier),
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Arprrranr, ». XASHIBAI xom DATTUBHAL AND OTHERS (onmrmn November 15,

Deyanpants), RESPONDENTS, ¥

Transfer of Property Act (IV of 1892), sections 55 (6) (b), 120—Registration
Act (IT1 of 1877), section 17 ~Bxemption of assessment in liew of scrvices
vendered or fo be rendered—Document granting exemption not stamped or
registered—Sale—Gifi—Hindw Low-—Nibandhua.

Tn considaration of services already rendered or thereafter to be rendered by
‘the defendant to the predecessor-in-title of the plaintiff, the latter exeouted
two documents whereby he released the defendant from payment to him
of the assessment on cerfain lands. Those documents were not stamped or
registered. The plaintiff swed to vecover arrears of assessment from the
defendant, who pleaded exemption under the two doouments, The lower
appellate Court found the transaction to be one of sale, and applying section 56
(8) (&) of the Transfor of Property Act, 1882, ordered the plaintiff to pay to
the defendant what the Comt caleulated to be the equivalent of purchase-money
before he (the plaintiff) could recover the nssessment :

Held, that -the fransaction evidenced by the documents could not be
regarded as a sale, for the consideration could not be vegurded as “ price” 5

# Becond Appeal No» 420 of 1908,
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