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. Had the Legislature intended clause (8) to apply to land used
both for agricultural and other purposes, it would have used
apt language to convey its meaning. It would have referred
to the land in clause (1) as land appropriated for purposes of
agriculture and other purposes except building sites. This is &
taxing enactment, and must e construed strictly in favour of the
subject.

The decree appealed from must, therefore, he confirmed with
eosta.
Decree eonfirm.d.
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Before My Justive Butehelor and My, Justico Chauhal,

BAYADRAL, wipow, aND OTHERS, APPELLANTS aND DErExDANIS 2, 8, 4, 2.
HAJL NOOR MAHOMED CASSAM, ReEsroNDENT AND PLATNTIFP, AND
N. C. MACLEOD, REsPONDENT AND 1g7 DEFRNDANT,*

Practice~Suit aguinst defendunt on ground which fuiled nof to be devreed on
another ground—dpplication for lewve fo amend plaint after arguments
heard in appeal disallowed—-Res Judicaio,

A suit hrought against tho defondants on ono ground whioh fails should not
be docroed against thom on anothor ground which they hwl no nppmﬁumty of
mecting.

After arguments in appenl have-beon hoaed the Comrt will not allow an
amondmend of the plaiut so ag to convoert & suit of mie chwruetor into o suit of
o substantially differont character,

10, fled & suit in 1904 against A, and J, the drawer and indorser respectively
of two hondiess At the timo of filing the suit T, was dends

" H. obtainod a decree againgt Dboth defendunts, which decereo  reruined
unsafisfied,

Tn 1905 H. filod « suit against the hieivs of J. on the sme two hundies.

][olcl the sarlier suit having heen filed agalnst the fem of F, and not ngd,mg(; ‘
. personally was & Tar to the later suit,

Tais was a suit flled by Haji Noor Mahomed Cassam ngainst
the defendants as the heirs and legal - representatives of one

- * Appeal No, 1477, Bnit No. G11 of 10085,
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Jusub Abla, deceased, for the recovery of a sum of R 1,800
with interest alleged to be due to the plaintiff upon certain
hundies, dated the 5th and 8th days of September 1904, passed
by one Abdoor Rehman Noor Mahomed and endorsed by the
first defendant in the name of bis deceased father Jusub Abba,
The defendants 2, 3, 4 pleaded that the suit was barred as being
ros fadicate, the plaintift having sued to judgment these parbies in
another suit. Russell, J., passed a decree in favour of the plaintiff
for the amount claimed with costs. Against this “decrec the
defendants 2,8, 4 appealed.

Robertson (with Davar) for the appellants,

Setalvad (with BMirca) for the respondents.

Barcuzron, J. :—The following tree shows the relation betwecei)
the various defendants-appellants i—

Jusuh Abba—Safwrabai.

l - [ | ‘
Abdulla Jan Muhomed—Bayabal,
Suleman ‘
Abdulla is an insolvent, and the Official ‘Assignes’ is the first
defendant in his place. Jan Mahomed died intestate in 1908,

leaving his widow his only heir. The parties ave Cutchi.

Memons, and the plaintiff is by profession a money-lender.

The suit oub of which this appeal arises is Lased on two
hundies drawn by one Abdul Rehman in September 1904 in
favour of Jusub Abba, and endorsed in the name of Jusub Abba
by Abdulla to the plaintiff. Upon these same Jandics the
plaintiff brought an earlicr Suit No. 868 of 1904 against Abdul
Rehman, the drawer, and Jusah Abbe, the indorser, aud in that
suit obtained o decrce against both the then defendants. Thab
decrec has remained unsatisfied, and it is cowmon ground that

Jusub Abba died in February 1902 or over two years before the

institution of this Suit No. 863, The suit underlying the
present appeal is No. 611 of 1005, and in it the plaintiff sesks
to enforce lability for the two Awndies against the defendants
as the representatives of the deceéased Jusub Abba, The learned

Judge below has decrced the claim, and against that ‘d_]cgl;,‘eig‘.;
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the present appeal is preforred by the defendants Bayabai,
Safurabai and Suleman. ‘ |
The stress of the argument in this appeal has fallen upon
the question as to the exach character of Suit No. 863, and
Mr. Robertson has contended that that suit is 2 bay to the present
claim. I'he contention is put in the alternative, and it is urged
that the second defendant in Suib No. 863 was cither the firm of
Jusub Abba ox was the individual Abdulla Jusub: in -cither of
these cases 16 is said that the present claim is unsustainable.
T will deal with the azgument that the scecond defendant in the
carlier suit was the firm of Jusub Abbn, and not the individual
of that name. Tt will not be necessary to consider tho alterna-
tive suggestion. Turning, first, to the title of the sait, we find
that the second defendant is there deseribed as “ Jusub Abba
also of Bombay Mahomedan inhabitant doing Dlusiness ab
Esplanade Road opposite to Watson’s Hotel within the fort.”
I must accept the argument that that is primd fueie the deseription
of un individual person, but I cannob accopb the view that that is
an end of the wmatter, For, having regard to the practice of
these Courts, the deseription is eonceivably applicable to the
frm Jusub Abba, and I think we wmust look to the cvideuco to
see what precisely the deseription meant. We need not louk
beyond the cvidence of the plaintiff himself, In the course of
execution proceedings under the ewrlicr deerce, notics was issued
on Safurabai, who on 18th June 1905 made the aflidavit
exhibib 21 pointing out that Jusab Abba had died more thw
two years before the suit was filed, Plaintils rveply i3 hig
affidavit exhibit 1 of 12th January 1906, in which he wob imerely
adwmits, but ewphatically contends, that Lis suit of 190k was
brought against the firm of Jusub Abba, which through its
manager, Abdulla Jusul, had endorsed the Aendier to hiw,  In
his deposition in the present suit the plaintiti' dvey indeed make
o half hearted atbempt to resile from this position, but on his
attention being drawn to his aflidavit he abandony the abbempt
and says, “ I say now T sued the firm of Jusub Abba. By femn
I mean shop. T sued the owner of the shop” There the
wattor vests, except that this view is amply corvohorated by
the form in which the /Zundies are drawn and by the gencrul
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tenour of the plaintiff’s deposition. For it appears that the
plaintiff had no knowledge of the mau Jusub Abba; he never
saw himn, he says, or tried to sce him. Asked how he knew the
nawe of Jusub Abba, he says “ I know the name of Jusub Abba
%%WLOHHLQMUH with this business, Jusub Abba was the name of
T ...kme fem of Jusub Abba, his own business.” And
&Wﬁh hie says that whab he thought he was getting by the
suit wag o decree against the firm.  And heve, T think, may be

found the angwer to the question put by the plaintiff’s counsel
in the lower Court, namely, why should the plaintiff have
brought a suit against a dead man? It may be that the
plaintiff when he filed the suit wag not aware of Jusub’s death,
though his own evidence on the subject is plainly untrust-
worthy ; but the real cxplanation is, I conceive, that it mattered
nothing to the plaintiff whether the man Jusub Abba was alive
or dead ; his suit was a suib against the firm. So the writ was
served on Abdulla as manager of the firm—see section 74, Civil
Procedure Code—and thab is the position assigned to Abdulla
throughout the proceedings, No doubt the question is not,
whom did the plaintiff intend to sue, but whom did he in fact
sue 7 The distinetion, however, cannot, in my opinion, avail the
plaintiff hore ; for under the practice and rules of this Court—see
especially Iinle 875 -0of the High Court Rules--a suit framed
within the meaning and in the form of Suit No, 863 would. be 2
good suit against the firm, In other words the plaintiff in the
carlier suit did intend to sue the firm of Jusub Abba and did
give sufficient effect to that intention, In the same way the
plaintiff filed Suit No. 16788 of 1904 on the Small Cause Court
against “ Jusub Abba”’ (exhibit B), and, as he admits, under the
decree made, he levied an atmchment on the shop and the
money was pmd

Thus upon a consideration of all the evidenco and the circuiis
‘sbances connected with Suit No. $63 I come to the conclusion
that, that suit was brought against the firm of Jusub Abba.
That being so, the present suib admittedly will not lie against the
~defendant-appellants as pavtners ; and it is in that view of their
position that the learned Judge has decresd against them, and
npun that footing only has the plaintiff sought to uphold the c'lecme‘.r;
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1908 Upon this finding the ‘question arises why the plaintiff did

o o T e

Bxrazaz  not rest content with the decres which he obtained and which
Ham Koo 8 he understood it bouud the fivm, especially as there has been
MamosEo.  po determination in execution proceedings or otherwise that the
decree does not bind the firm. Mr. Robertson’s answer to this
question is that the plaintiff, having discovered th'w the a#(«fﬂ
of the firm of Jusub Abba are exhausted, is now an siouy doHme
upon certain immoveable properties which would not be i:?xm
under the terms of the decrce in Suit No. 863 construed as a
decree against the finn, It seems to me that this is the real
explanation of the origin of the present suit, and upon this.
point veference may be made to the plaintifi’s application
exhibit 2 of fith May 1905, That was the first step taken in
execution of the decree, and the disingenuous passage in para-
graph 2 of the application as to the second defendant heing “ now *?
dead is very significant. I have no doubt that the plaintiff had
long been aware that Jusub Alba’s death had occurved long
before the deeree, and when he was challenged upon this point
by Safurabai in ber affidavit of 16th June 1905, he falls bock
upon the other position that the fccond defendant in his suit
Was the firm of Jusub Abba : see his afidavit exhibit 1. Finally
~ on 20th January 1906 he abandons the notice against Safurabai
(exhibit A 20), the pregent suit Laving been instituted on 11th
Avugust 1905, It is not, as Mr. Setalvad hay suggested, that
the plaintiff was forced by Safurabai’s contentions to abandon
cxecution: it was his business to go on with it and obtain the
adjudication of the Court, and I cannot doubt that that is the
course which he would have pursued if he had thought that
his decree was sulficient for lis purposes. Bub for reasons
which are no longer obscure he clected to give the go-by to the
decrce which he ihad, and endeavoured to convert that decree
into ‘onc of a different character. There can be no doubt of the
natare of the suit he then filed. - The only prayer in the plaint-—
other than thetformal prayer for further and other relief—is
prayer “that the defendants as the representabives of the
deceased Jusub Abba ” may be decreed Jiable to discharge the
.debt onb of the estate of Jusub Abba. Before us it was conceded
- thab no liability could be attached to the defendont-appellants
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upon this footing, and indeed it is plain that as representatives

of Jusub Abba they cannot be held responsible for a debt

contracted two years after Jusub Abbas death, The learned
- Judge below was, I gather, of the same opinion, and ‘he has
demeed against the appellants, not as 1epresentu,tnes of Jusub
Abba, but as partners, or rather as guasi-partners, in & firm.
But they werc not sued in this latber capacity, and no question
of their liability in that capacity is raised either in the pleadings
orin the issues on which the parties wenb to trial, In my
opinion, therefore, the appellants upon this ground alone are
entitled to succeed, and to claim that o suit Dhrought against
them on one ground, which failed, should not be decreed against
thera on another ground which they had no opportunity of
meeting. The only plain issue as to the appellant’s liability is
issue No, 13 which contemplates merely their lisbility as
'represenmtives of Jusub Abba, and Mr, Robertson, who appeared
for the appellants below, was taken by surprise when the
ground assigned for the liabiliby was shifted as the trial
proceeded ; and no attempt was made to obtain the Judge's
petmission to amend the plaint or frame further issues.

In my opinion, then, the appeal must be allowed both because
the suit against the appellants was barred by Suit No, 863 of 1904,
and, becanse it was not competent to the Court in this suit to
meke & decree against the appellants on the footing of their being
partners or guasi-partners in the firm,

After the arguments in this appeal had been eompletely heard
Mr, Setalvad applied for leave, if necessary, to amend the plaint;
but it is plain that at that stage we ought not to allow a suit of
one character to Dbe converted into a suit of a bubstcmtmlly
different character. :

The judgment of the lower Court must bo reversed and the suib
must he dismissed ag against the appellants swith costs throﬁghonb._‘

Cravnarn, J.—I concur. S

Docroe reversed.

Attorneys for appellants.—Mes®rs, Unvalle and Plirezshaw.

Attorneys for vespondents.— Messrs, Mirea and Mzrm.
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