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inasmuch ag this very point was substentially decided by this
Court against the prescnt appellant in Second Appeal No, 119 of
1904, That second appeal arose out of an application for execu-
tion of this very decrec, which Dboth the Courts below had dise
missed because the appellant had not ‘paid the Court fee. The
second appeal was decided *by Crowe, J,, and myself and we
confirmed the order of the lower Courts dismissing the appli
cation, There is no written judguent, My, Markand Mchia for
the appellamt reminds me tlmt the ground on which Crowe, J.,
and 1 confirmed the order was that the plaintiff had no right to
execution without payment of Court fee. And it was so, if |
re-collect rightly. That was no adjudication either that the
application then made or any previous application was not in
accordance with law for the purposes of limitation or that the
condition in the decree as to Conrt fees was of such a character
that the Court fee must be paid jfirst and the application for
gxecution eould only be made afferwards.

Deeree veversed,
R R,
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Before 8ir Buasil S:tt, Kt., Chief Justice, and Mv, Juslice Batohelor,

P, R & Co., APPRETANDS AND Pratsmiers, o BHAGWANDAS -
CH ATURBIIUYS, Resroxnrxy aNp DRPENDART,®

Buat for price of goods bary,aired and so’d—Contse of adion—Indion Contract
Aet (1X of 1872), sections 89,73, 120~ Tadiun Congract Aot has not oltered
the Law relating to veeovery of debls and liguidalod demunds—Clotl Progedupe
Code (Aot V of 1908), scotivn 126,

Beforo the prssing of the Indian Contract Aet wherover & comsideration wus
exgcuted for which a debt payablo ab the fime of action had nemrved due eithar
under an express promise or vwuder one impliod by law the debt might ho sued

for in an indedotus comnt ; thusthe connt lay where the ceusideration moving

from tho seller of goods was exacuted hy hig providing geods and only the

‘money debt due by the buyer romained, “Tho form of eount $u meh o caso

* Appenl Ko. €8, . Huit Ko, 619 of 10(8,
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both in Englanl and in Bombay would have Leen for money payuble by the
defendant to the plaintiffs for goods Largained and sold by the plaintiffs to
the defendant. The cause of action was’jsaid to sound in debt aud nob in
damages.

In section 128 of the Civil Procedure Code of 1903 there is logislative
recognition that such suits as were maintainable in respoet of debis at the
“time of the Common Law Procedure Act, 1352, ave still maintainable in British

India. »
* The Indian Contract Aot has not alterad the law relating to the vecovery of
debts and liquidated demands. Tic faet that a party to a conbract may undér
section 89 of the Tndian Contract Act, when the other side has refused to
perform it, put an end to it and sue for compensation for the breach does not
oblige him to take that course at his peril; he may if he prefors if sue to
recover any debt due to him which has arisen from his exeeution of his parb
of the eontract,

Per Barerszor, J.—Section 73 of the Indian Contract Act preseribes the
method of assessing the componusation due to a plaintiff swing upon a breach
of aontract, but it does not affeet to extinguish or to limit a plaintifi’s right to
recover a determined sum due to him upon a combract which he for his part
keeps on foot. If that is so, the mere absenco from the Act of o specitic
provision giving the vemedy of a suit to recover the price cannot he construed as
the distinct logislative withdrawal of that remedy.

Arpeal from the judgment of Knight, J, i

- On the 3rd September 1907 the defendants agreed to purchase
from the plintiffs 440 cases of Turkey red goods on the terms of
a written contract. There arose a dispute between the plaintifts
and the defendants as to whethex the goods which the plaintiffs
tendered under the contracts were equal to sample and after
certain correspondence hetween the partics the defendants agreed
to take delivery of the goods on getbing certain allowances ab
various rates in respect of different goods. The defendants
having failed to take delivery or to pay for the ¢ goods the
plaintiffs claimed to vecover from the dofendau’os the price of the
goods save as to 22 cases which did not arrive within contract
time atter deducting the allowancos aforesaid,

At the hearing seventeen issues were raised of which sixbcon
were on questions of fact and were found in the plaintiff's
favour. The other issue, v2,, whether the plaintiffs could sue for
the priceof the goods was found in the defendant’s favour and ﬁhe
suit was dismissed with co%s, L‘Lmqht J, holding that though the
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property in the goods had passed to the defendant and he was bound
to pay for the goods a suit for dwmages for breach of contract
in nob accepting the goods was the only remedy open to the
plaintiffs and the plaintifs not having proved damages hased
upon the difference between the eontract vate and the rate ab the
date of the defendant’s failure to take the goods they could not
recover. Against this decision the plaintiffy appealeds
Strangman, Advocate General, and JTuperarity for the appel-
lants :~We submit that the view talken Ly the Court below is not
eorreet. In the first instance the Contract Act is not exhaustive,
Its preamble says that it defines and amends cerbain parts of
the law relating to contract, it docs not comsolidate the law,
The Privy. Council judgment in Lirawaddy Flolille Company .
Rugwandass® lays down that the Aet is not exhaustive. The
rulings of the Privy Couneil eited hy the leamed Judge do nob
seem to support the inferences drawn from them, We thevefore
sabmit that although the Contruct Act docs not anywhere
specifically provide for a suit being filed by the vendor for the
price, it does not by implication or otherwise exclude that
remedy. The Act was pagsed in 1872 bub in the Civil Procedure
Code of 1882 forms of plaints are given (Forws 10 aud 12) for
a suit by a vendor for the price of guods sold but not aceepbed
or taken delivery of by the purchaser. The sawc forms are
reproduced in the new Civil Procedure Code of 1908 (Forms 3
and 6),
- Buchanan v. dvdull® and Prey Nerain ve Mul Chawt®
support the view that a suit for tho price ean be wmaintained
in India, both these cases had heen discounted by the lemrned
J ﬁdge, the first on the ground that it was before the passing of the
Specific Relief Act 1877, section 21 of whiceh probibits a suit Lor
specific performance of a contract wherein wonetary cow.
pensation would be an adequate relief ; aud the second on the
ground that it hardly applics to the case.  As regards the first case
the learned Judge's argument may be met by the answer that
although in 1876 the Specific Relief Act was not passed yet the
principle laid down in section 21 of thiat Act wus notu new fule of
C W ENLRISL AL () (1875) 15 Be, LR, Y79k p, 202,
. 1 (1857) 10 AlL 580
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law enacted in 1877 but it was only the codification of the English

195

1900,

principle or rule of equity then in existence and applicable to  », R & Co.

Courts in British India and secondly the learned Judge does not
say that section 21 of the Specific Relief Act havy this suif, but
says that the Contract Act docs not allow it, The decision in
Buchanan v. Avdall® is after the passing of the Contract Act and
 entitled to weight. As regards section 120 of the Contraet Act
we submit the learned Judge has misunderstood it. We submit
that section 120 reclates to the cases of what is known in the
English Yaw as “anticipatory breach”. The words in the
section are ¢ refuses to accept ” not “refuses to take delivery”.
If o buyer says that he will nob accept the goods sold then the
vendor is immediately entitled to treat this as a breach of the
contract, he need not wait till the time of performance, 7.¢., the
taking of the delivery arrives, he may treat the refusal as abreach
and may rescind the contract and sue for damages ab once, that
is, he may exercise the power given to him by scction 39 of the
Act ; see iltustration (¢) to section 73,  But wo submit the vendor

is not bound to do so, He may not choose to reseind the

contract (the words in section 89 are “wmay” put an end to tho
contract) and enforce whatever remedics e has, If for séme
reason the remedy of resale cannob be validly wade we sul.
wit that the vendor is nob compelled by the Coutract Act to
rescind the contract ; for if the learned Judge’s view is correct
it comes to this that a vendor mnnst either resell or if he eannot
do it he must reseind the contrack,  We submit the Act does nok
compel him to do so. Nor is seetion 120 intended to have
that effect, If he is not bound to rescind and if he hay not
resold or cannot validly resell, ibis hiy vemedy fo sue for the
prices, If the Contract Act had not been passed and the English

Cowmon Taw had applied he would certainly have sued for the |

price. Is his right taken away by the Contract Ach? As
stated above the Act nobt being a cousolidation of the law of
contract bub meant only to define some parts thereof we sub-
mit the right is not taken away. - -

Selalvad and Desai for tho respondent:==In. India ,h‘&viﬁg.\
regard to the provisions of the Indian Conbract Ack if a purs.

W (1875) 13 Ben, T Re 290, -
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1908, chaser wrongfully refuses o take delivery of the goods the

P.R.&Co. vendor of the goods cannot sue the purchaser for the price of
‘Bm";m. the goods sold but not delivered whether the property or the
D8, poods has passed to the purchaser or mot. The vendor’s only
remedy is to-sue-for damages for breach of contract, If the

vendor has exercised the power reserved to him by section 107

of the Contract Act and resold the goods on account of the pur-

chaser the measure of damages would be the difference between

the contract price and the prices realised at the resale, but if

the vendor has nob exereised or conld not exereise the power of

resale the damages would be the difference between the contract

price and the markebt price of the goods at the date of the

breach. The vendor hag no other remedy. We rely on sece

tions 120 and 78 of the Indian Contract Act, The Common Law.

of England allowed a vendor to sue for the price of goods bar-

gained and sold but not delivered when the property in the

goods had passed to the purchaser and the same rule of law was

codified by section 49 of the Sale of Goods Act, 1893, When the
"Contract Act was passed in 1872, this rule of the English law

was nobt embodied init. The Contract Act ig exhaustive and
therefore the legislature must be deemed to have oxcluded thig

remedy in India.

See GO]M@Z .ZHE”Z[Z(H‘ v, P’M(Zmﬂ%?“l(z S‘&'My‘/&(n, ﬂ{(}ﬁ(}r@: ]_))Q:ZJ@{} v,
Dl’mo modus 'G’fw?zj(ﬂ)

Stm;zg}/mn in reply.

- Sceort, C. J. +—O0n the 3rd of September 1907 the defendant
agreed to purchese from the plaintiffs 440 cases of Turkey Red
“goods-on the terms of a written contract. Disputes arose ag to
whether the goods tendered by the pluintiffs were equal bo sample
and eventually the defendant agreed to take the goods subject
to-certain-allowances, - The defendant afterwards failed to take
delivery or to pay for the goods and the plaintiffs brought this
suit to recover the amount payable under the contract less the
said allowances amounting with interest to the date of suit to
Rs.. 1,11,578-4:9,

) (1002) Lo R, 29 T, A: 1960t 1. 202, ) (1908) 30 Cal, 589 ab p. B4,
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The learned Judge of the lower Court found that the property
in the goods had passed to the defendant and thab he was bound
to take delivery and pay for the goods but being of opinion that
a suib for damages for breach of contract in not accepting the
goods was the only remedy open to the plaintiffs and the plaintifis
not having proved damages based upon the difference between
the contract rate and the market rate at the date of the defendant’s
failure to take the goods he dismissed the suit with costs.

" The reasoning by which the learned Judge arrived at the
conclusion that a suit for the price of goods sold is not maintain-
able is briefly as follows ==

The English Sale of Goods Act, 1308, explicitly provides that
where the property has passed to the buyer and he neglects to

pay the seller may maintain an action for the price. The Indian

Contract Act does nob contain any such provision. The Indian
Contract Act is exhaustiv e of the law of India relating to the sale
of goods ; therefore such an action is since the passing of the
Indlan Contract Act no longer maintainable in India,

I think it'can be demonstrated that this inferenée as to the

intention of the Indian legislature is erroneous.

Before the passing of the Indian Contract Ach wherever a

consideration was executed for which a debt payable ab the time

of action had accrued due either under an express promise or
under one implied by law the debt might be sued for in an.
sndebitatns count (Bullen & Leake's Precedents of Pleadings,
2nd Edn,, p. 29); thus the count lay where the consideration
moving from the seller of goods was executed by his providing
goods and only the money debt due by the buyer remained,
The form of count in such a case both in Fngland and in Bombay
would have been fur money ‘payable by the defendant to the

plaintiffs for goods bargained and sold by the plaintiffs to the-

defendent. The cause of action was said to sound in debt and
not in damages.

Counsel for the respondent in supporting the judgment of the
lower Court was driven to contend that since the passing of the
Indian Contract Act the ohly money claim possible under a
contract is a claim for damages for breach and that no cla,lm for
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debt can arise out of contract,  He contended for example that
a suit for the price of goods sold and delivered which he admitted
to be maintainable was really a claim for compensabion for breach
of contrack, That this was not tho view of the legislature is
apparent from the schedule of forms prescribed by section 644 of
the Code of Civil Procedure of 1882 in which Part A relates to
claims for debts and liquidated demands mostly arising oub of
contract and part B to claims for compensation for breach of
contract. Forms 10 and 12 are forms of plaints for the price of
aoods sold of which delivery has not been taken.

Tn seetion 128 (/) (i) of the Civil Procedure Code, 1908, which
wag passed some months before this suib was heard though it did
not become law until the Ist of January last, i6 is provided
rules may be made for summary procednro in suits in which the
plaintiff seeks only to recover a debt or liguidated demand in
money payable by the defendant with or without interest arvising
on a contract express or implied,

Here we have a reproduction with certain immaterial changes
due to altered circumstances of the words of section 25 of the
Common Law Procedure Act, 1852, which, as can he demonsbrated
from the forms of pleading in schedule BB, Nos, 1 and 86, included
suits for the price of goods hargained and sold.

I take it thevefore that in section 128 of the Code of 1908 we
have legislative recognition that such suits as were maintainablo
in respect of debbs at the time of the Common Yaw Procedurs
Act, 1852, are still maintainable in British India,

' The conelusion is that tho Indian Conbract Act has not altered
the law relating to the recovery of debts and liquidated demands,

The fact that o party to a contract may under section 39 when
the other side has refused to perform it put an end to it and
sue for compensation for the breach does not oblige him to take
that course at his peril ; he may if he prefers it suo to recover
any debt due to him which bas arisen from his cxceution of hiv
parb of the contract, ‘ |

‘BATGI‘IELOR, J. =By a contract made bebween the parties the
plaintiffs agreed to sell and the defendants agreed to buy 440
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cases of Turkey Red goods valued at over a likh of rupees,  The

defendants on various grounds declined to take the delivery of
the goods, and the plaintiffs hrought this suit to recover the price
with interest at six per cent, '

Several questions of fact were raised by the defendant ab the
trial and were all decided by Knight, J., in the plaintiff's favour
with these questions, however, we have no further concern, as the
lower Court’s findings are accepted by enunsel for the respondent,
It will be enough to observe that the state of facts on which this
appeal is to be decided is that the defendants had no excuse or
justification for refusing delivery of the goods offered, and that
the property in these goods had passed to the defendant, Despite
these findings the learned Judge conceived himself obliged to
distniss the suit on the ground that a suit for the recovery of the
price was not maintainable ; the plaintiff’s sole remedy heing a
claim for compensation in damages estimated at the difference
between the agreed price and the price at which the plaintiffs
rould have sold the goods to another person. The question to ba
determined is whether this view is correct, or whether the

_plaintiffs are entitled to sue for and recover the full agreed
price.

Briefly stated the learned Judge’s opinion is based upon the
view, urged now by Counsel for the respondents, that the Indian
Contract Act is exhaustive, and that by virtue of sections 120
and 73 of the Act the plaintiffy’ sole remedy was a suit for
compensation for any loss or damage caused to them by the
defendants’ breach of the contract. It is the admitted fact that
the Indian Contract Act does not specifically authorise a suit.to
recover the price of goods sold even where the property in the
goods has passed to the buyer. Moreover, as the learned Judge
below has pointed out, it has been laid down by their Lordships
of the Privy Council that the essence of a Code is to be exhaus-
tive on the mabtors in respect of which it declaves the law, and.
that itis not the province of a Judge to disregard or to go:
outside the letter of the enactment according to its true construe~
tion. Sce Gokul Mandar v. Pudmanund Singh ® and the. judgs

(1) (1902) L. B. 20 T, A, 196 at pe 202,
B 1837--2
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ment of Lord Hevgchell in Bank of FEugland v. Vagliano
Brothers,

The case is carried a step further in Molori Bibee v. Dharmos
das Ghose®™ where the Judicial Committee in dealing with this
particular Act pronounce that so far as it goes it is exhaustive
and imperative.

That, as I understand it, is a fair statement of the case for the
respondents, The answer to it appears to me to be that this iy
not & suit for compensation upon the breach of the contract, but
is a suit in debt for money owing. Bz eoncessis tho property in
the goods had passed to the buyers, and that being so, the agreed
price became, T think, a sum of moncy due and owing to the
sellers. True, the buyers were guilty of a breach of the contract
as defined in section 120 of the Act, bubt that cireumstance did
not impose on the sellers an obligation to accept thie breach and
ste in damages. It was, I conceive, still open to them to aflivm
the contract and claim the price which had become due undor it,
That rewedy, it is admitted, would have been availablo to them
in Bombay under the English common law before the introduc-
tion of the Indian Contract Act of 1872, as it would be available
to them now in England wnder section 49 (1) of the Hale of
Goods Act, 1893, It is urged that since no such remedy is
provided in the Indian Contract Act, it must be taken to bave
been excluded on those principles of the construction of & Cude
to which Thave made reference. Bub the argunent is beside
the point, if my view of the true character of this suit is right,
for in that case the relief claimed is outside the ambit of section
78, That gection prescribes the method of assessing the come
pensation due to a plaintiff suing upon a Lreach of contract, but
it does not affect to extinguish or to limit a plaintiffs rizht to
recover & determined sum duo to bim upon a contract which he
for his part keeps on foot. If that is so, the mere ahsence frum
the Act of a speeific provision giving the remedy of a suit to

recover the price cannot be construed as tho distingt legislativo

withdrawal of that remedy. Though the debt is, no doubt,

‘owing.upon & eontract, it is owing wpon n still affiemed contract,

() [1891] A, ©. 107 a$ pp, 143, (2) (1903) 30 Cal, 539 al p. 548,
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and the suib is in debt and not in damages. Of the principles
applicable to such a suit there is no reason to suppose that the Con-
tract Actis the repository, still less that it is the sole repository,
for the Act does not purport to do more than  define and amend
certain parts of the law relabing to contracts.” Turther room
for this opinion is made by the decision of the Privy Council in
Trrawaddy Flotilla Company v. Bugwandass® where their Lord-
ships sny that ¢ the Act of 1872 does not profess to he a complete
Code dealing with the law relating to contracts. . . There is
nothing to show that the Legislature intended to deal exhaus-

tively with any particular Chapter or sub-division of the law

relating to contracts.”

As to illustration () to section ¥3, I do not think that it
advanees the case either way, for, first, we ave not told that the
property in the iron sold had passed to the buyer, B, and, second-
ly, A’s suit was expressly a suit brought under section 73, and
the illustration merely describes the method in which the com=
pensation should be reckoned. .

Then I was much impressed by the Advocate General's argument

that even in the case of goods sold and delivered the Act makes no -

. provision for a suit to recover the price, though admittedly such &
suit would be perfeetly good. Counsel for the respondents endea-
voured to meet this point by the contention that there the agreed
‘price would be identical with the compensation defined in the
section. That may be so, but I am not the less of opinion that
the ground of the recoverability would be that the money was a
debt due upon a contract still subsisting guoad the plaintiff; that
seemns to me both a simpler and a truer account of the cage than
to regord the price as the “compensation for loss or damage
caused which naturally arose in the usual course of things from
such breach, or which the parties knew, when they made the

"contract, to be likely to result from the breach of it To wy
mind the mere recital of these words of the section suggests that
it was never intended, and is not appropriate to govern such a
suit, but has reference only to the question of computing the
amount of damages allowable in o suit where a party damnified

() (1801) L, R4 18 1. A. 12106 p,320; 18 Cal, 620 ab s 628,
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'by a breach of contract secks only to be indemmified, That, I
think, is not the case here: the plaintiffs do not ask the Court to
agsess in money the damage suffered by them in consequence of
the defendant’s breach of the contract: that has already been
done by the parties themselves, and the plaintiffs only scek to
obtain that particular sum of moncy which by the terms of the
contract is now mouey .belonging to them in the hands of the
defendants.

Forms 10 and 12 of Schedule IV of the Code of Civil Procedurs
of 1882, which was in force when the suit was instituted, afford
turther support to the view that the Legislature never intended
or attempted to invalidate a suit for the price of goods bargained
and sold.

The plaintiffs’ suit is admittedly good unless it is prohibited
by virtue of scetion 73 of the Contract Act. Kor the foregoing
reasons I am of opinion that it is not so prohibited, and I there-
fore agree that the appeal should be allowed with eosts,

Appeal allowed.

Attorneys for appellants: Messrs. Payne and Co,

Attorneys for respondents: Messrs. Daphiary, Farretra and
Divan.
B. N, 1x
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