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1909. inasiuucli as this very point) was substantially decided by this 
Court agaiasfc the present appeliant in Second Appeal H'o. 119 of 
1904. That second appeal arose out of an application £or execu
tion of this very decree, which both the Courts below had dis
missed because the appellant had not 'paid the Court fee. The 
second appeal was decided "by Orowe, J., and myself and we 
confirmed the order of the lower Oourtp. dismissing the appli
cation. There is no written judgment, Mr. Markand Mehta for 
the appellant reminds me that thd ground on which Orowe, J,, 
and 1 coniiinned the order was that the plaintiff had no right to 
execution without payment of Couvt fee. And it was ,sô  if I 
xc'collect rightly. That was no adjudication either that the 
application then made or any previous application was not in 
accordance with law for the purposes of limitation or that the 
condition in the decree as to Couvt fees was of such a character 
that the Court fee must bo paid Jini and the application for 
execution could only be made afkm anh.

.Peem rem m t.
It. R.
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P. R, & Co., A?mT&isfra and v . BHAG W AN DAB '
CHATURBIIUJ, RKsroN'DKNi; akb Dependant,®

S u iiforfficc of qoois hm^akai mid (hntm d
Aei Q X  of 1S72J, mfions 39,73> 120‘~~I%diu% Coniraet Ad has not nUered 
the law rdating to ncjveri/ ofcleUs and Uqnidnlul imamh'^OinlI'^nrntihre 
Code {Aoi V o f  1008), seoiUn 128.

, Befoi’o tlio pnesing d  tlio Indian Couti'aeii Aet wlwrov'cr a cojiriideftitloii i,re« 
executed for v̂liieli a debt pnjablo at tlia tiiao ai !iad acerued due f.nrtiar 
uixderan express promise or niidoi'(me iiriylioA by Itw tho deWmigM ho sued 
foi- in aai wdek'latu^connt; thus tlio coimt lay wliero tlio coiisklwution moving' 
frbto the .seller of goods vaa executed' by his providing gt'ods and only tlirf 
wOMey: dek  4 w  l)y tl'fl hnyer "The f0i’m of count liiHnelj n. oitsD
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both ia England and in Boaibay would hafe been for money payable l)y the 1900»
defeudani to the plaintiffs foi' goods bargained and sold by the plaiatiiJs to ^
tlie defendant. The cause of action was “[said to sound in debt and not in _
, "  B e a q w a n -
damages.

la  sectiou 138 of the Civil Procedui'G Oodo of 1903 ihev© Is loglsUtive 
recpgnitioa that such suits as were mauitainable in i-espeet of debts at tho 
time of tho Oommoa Law Procediu'e Act, 1852, are still maintainable in British 
India.

The Iiidiaii Contract Aot has not altered the law i*elatlng to the I'ecovery of 
debts and liq^nidated demand;?. Tiio fact that a party to a contract mtiy und^r 
section 39 of tho Tndiaa Contract Act, when the other side has Refused to 
perform it, put an end to it and sue for compensition for tbe broach does not 
oblige Iiioi to take that course at his peril; lie may if  he prefers it sue to 
roGcrer any debt due to him which has arisen from his execution of his part 
of the eonti’ftct.

P er Batgselor, J".;—Section 73 of tho Indian Contract Act prescribes tbo 
niothod 0  ̂ assessing the compangation due to a plaintiff suing npon a breach, 
of contraofcj but it does not affoct to extinguish or to limit a plaintiff’s right to 
recover a determined sum dua to him npon a contract which he for lua part 
keeps on foot. I f  that is so, the more absence from the Act of a apecific 
provision giving the remedy of a suit to rccover the price cannot be construed as 
the distinct legislative withdrawal of that remedy.

A ppeal from the juilgment of Knight^ J.;—»

On the 3rd September 1907 the defendants agreed to purchase 
from the plaintiffs 440 cases of Turkey red goods on the terms of 
a written contract. There arose a dispute between the plaintiffs 
ftnd the defendants as to whether the goods which the plaintiffs 
tendered under the contracts were equal to sample and after 
certain correspondence between the parties the defendants agreed 
to take deliyery of the goods on getting certain allowances at 
various rates in respect of different goods. The defendants 
having failed to take delivery or to pay for the goods the 
plaintiffs claimed to recover from the defendant.^ the price of the 
goods save as to 22 cases which did not arrive within contract 
time after deducting the allowances aforesaid.

At the hearing seventeen issues were raised of which sixteen 
were on questions of fact and were found in the plaintiff’s 
favour. The other issue, whether the plaintiffs could sue for 
the price of the goods was found iu the defendant^*  ̂ favour and jthe 
suit was dismissed with costs, .Knight, J., holding that thoiigh Ife .
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2909. propeHyitt the goods Iiad]3as.‘=!Qdfcotliede£eiidautand he was bound
P, R. & Go. to pay for the goods a suit for damag’cs for breacli of eontraet
Bhaowas- accepting the goods was the only remedy opou to the

plaintiffs aud the plaintiffs not having' pi’oved dainag'os based 
upon the differencG between the contract rate and the rate at the 
date of the defendant^a failure to take tho goods they could not 
recover. Against thiw decision the plaintifln appealed*

StfMigman, Advocate General, and Timrfmi// for the appel
lants We suhmifc that the view taken by the Conrfc below is not 
correct. In the first instance the Contract A.ct is not exhanwtive« 
Its preamble says that it defmcs and aniend.s ccrtain parts of 
the law relating to contract, it docs not consolidate the law. 
The Privy' Council judguicnt in Irrcmadily FloUUa Cow pan// v, 
Jiur/tvaudcm̂ '̂̂  lay« down that tlie Act i.s not exhaustive. *l’ he 
rulings of the Privy Council cited by tho learned Judge do not 
seem to support the inferences drawn from them, We thereforo 
submit that although the Contract Act docs not anywhere 
specifically provide for a suit being filed by tlic vendor for the 
price, it does not by implication or otherwise exclude that 
remedy. The Act was pasaed in 1872 but in the Civil Procedure 
Code of 1882 forms of plaints are given (Forms 30 aud 12) for 
a suit by a vendor for tho prlcc of goody sold but not aceopfcod 
or taken delivery of by the purchaser, The same forma arc 
reproduced in the now Civil I ’roeodure Code of 1908 (B’omiH 3 
and 6),
■ B'uchman v, AvduÛ '̂ '̂  and Mufahi v, Mid 
support: the view that a suit for tho prico can be maintained 
in India, both these eases had been diBCountod by the learned 
Judge, the first on the ground th a t i t  was before the pasniiig of tho 
Bpecifie Belief Act 1877  ̂ section 21 of which prohibits a suit for 
specific performauGo oi' a contract wherein monetary cbiu- 
pensation would bo an adequate re lie f ; and the Heeond on the 
ground that it hardly applies to tho ease. As regards the ilrefc ease 
the learned Judge’s argument may be met by the an.swer that 
although in 1876 the Specific Belief Act was not passed yet tho 
prineiple laid down in section 21 of tliat Actwas not a now k l o o f
■ 0  (i?9i) I , E, 18 3 ,4 m . m p,m ) i s Bc«, l .  e, m  at p.
■ ^  '  ■' ''(SS)̂ 'a8S7)'30̂ !lGS5,
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law enacted in 1877 but it was only the codification of the English __
principle or rule of equity then in existence and applicable to i\ ii. & oo.
Courts in British India and secondly the learned Judge does not bwauW k-*
say that section 21 of the Specific Belief Act bars this suit  ̂but 
says that the Contract Act does not allow it. The decision in 
Biiclmnan v. AvdalÛ '̂  is after the passing of the Oontmct Act and 
entitled to weight. As, regards section 120 of the Contract Act 
we submit the learned Judge has misunderstood it. We submit 
that section 120 relates to the eases of what is known in the
English Law as ^^anticipatory b r e a c h T h e  words in the
section are refuses to accept not refuses to take delivel7 ^̂
If a buyer says that he will not accept the goods sold then the 
vendor is immediately entitled to treat this as a breach of the 
contract^ he need not wait till the time of performance, the 
taking of the delivery arrives, he may treat the refusal as a breach 
and may rescind the contract and sue for damages at once, that 
is, he may ejcerciso the power given to him by section 30 of the 
Act ;,see illustration («) to section 73. But wc submit the vendor 
is not bound to do so. Ho may not chooac to rescind the 
contract (the words in section od are ^'luay piit .an end to tho 
contract) and enforce whatever remedies he ha.s. I f  for sdme 
reason the remedy of resale cannot be validly made wc snb» 
niit that the vendor is nut compelled by the Contract Act to 
rescind the contract j for if the learned ‘J  udge’s view is correct 
it comeH to this tha t a vendor must either resell or if he cannot 
do it he nrasfc rcsciiid tlie contract* We submit the Act does not 
compel him to do so. Nor iw acetion ISO intended to have 
that effect. I f  ho is not bound to rescind and if lie has not 
resold or camiot validly resell > it  is his remedy to sue for the 
prices. If the Contract Act had not been passed and tho English 
Oomraon Law had applied ho would certainly liavo sued for the 
price. Is his right taken away by 'the Contract Act ? ' As' 
stated above the Act not being a consolidation of th^ law of 
contract but meant only to detine some parts thereof we snb* 
mit the right is not taken away. ,

Beiahml and Demi for tho respondent j—I n .. India , having,:' 
regard to the provisions of the Indian Contract Act if a pw*

(I.) ( t 8 7 5 )  lo BlMi. L ,  I i  t i u .  '■ ' ...........................
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DAS.

cbasei’ wrongfiilly refuses to take delivery of the goods the 
RE. &Oo. vendor of the goods cannot sue the purchaser for the price of
Bha&wau. the goods sold but not delivered whether the property or the

goods has passed to the purchaser or not. The vendor^s only
remedy is'_to sue-for dam'ages for breach o£ contract, I f  the 
vendor has exercised the power reserved to him by .section 107 
of the Contract Act and resold the goods on account of the pur
chaser the measure of damages would be the difference between 
the contract price and the prices realised at the resale, but if 
the vendor has not exercised or could not exercise the power of 
resale the damages would be the difference between the contract
price and the market price of the goods at the date of the
breach. The vendor has no other remedy. We rely on sec
tions 120 and 73 of the Indian Contract Act. The Common Law 
of England allowed a vendor to su3 for the price of goods bar
gained and sold but not delivered when the property in the 
goods had passed to the purchaser and the same rule of law was 
codified by section 49 of the Sale of Goods Act^ 189S. When the 
Contract Act was passed in 1872, this rulo of the English law 
was not embodied in it. The Contract Act is exhaustive and 
therefore the legislature must bo deemed to have excluded this 
remedy in India*

See G-.ohil 3£andar v. Piuhmmmd Mohori Bihce v*
D liafm odai G/ioso^'^K 

8ifmigmmi in reply*

SeoTTj 0. J. :---0n the 3rd of September 1907 the defendant 
a^xeed to purchase from the plaintiffs 440 cases of Turkey Bed 
goods on the terms of a written contract. Disputes arose as to 
whether the goods tendered by the plaintiffs were equal to .sample 
and eventually the defendant agreed to take the goods sulyecfc 
to -certain allowances. The defendant afterwards failed to take 
delivery or to pay for the goods and the plaintifs brought this 
s^it to recover the amount payable xmdor the contract less tho 
said allowances amounting with interest to the date of suit to

<1} (10OS)I*1^-,29IiA* ISGatp.202« (s) (1S08) 80 Cal. 689 at p. 648.
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The learned Judge of the lower Oourfc found that the property 
in the goods had passed to the defendant and that he was bound P. E. & Co»

to take delivery and pay for the goods hut being of opinion that BHAawAK-
a suit for damages for breach of contract in not accepting the 
goods was the only remedy open to the plaintiffs and the plaintiffs 
not having proved damages based upon the difference between 
the contract rate and the market rate at the date of the defendant's 
failure to take the goods he dismissed the suit with costs.

The reasoning by which the learned Judge arrived at the 
conclusion that a suit for the price of goods sold is not maintain
able is briefly as follows

The English Sale of Goods Act  ̂ 1393, explicitly provides that 
where the property has passed to the buyer and he neglects to 
pay the seller may maintain an action for the price. The Indian 
Oonfcracfc Act does not contain any such provision. The Indian 
Contract Act is exhaustive of the law of India relating to the sale 
of goods j therefore such an action is since the passing of the 
Indian Contract Act no longer maintainable in India^

I  think it’can be demonstrated that this inference as to the. 
intention of the Indian legislature is erroneous.

Before the passing of the Indian Contract Act wherever a 
consideration was executed for which, a debt payable at the time 
of action had accrued due either under an express promise or 
under one implied by law the debt might be sued for in an 
iiidehitnius couut (Bullen & Leake’s Precedents of Pleadings,
2nd Edn., p. 29); thus the count lay where the consideration 
moving from the seller of goods was executed by his providing 
goods and only the money debt due by the buyer remained*
The form of count in such a case both in England and in Bombay 
would have been for money '.payable by the defendant to the 
plaintiffs fur goods bargained and sold by the plaintiffs to th e : 
defendant. The cause of action was said to sound in debt and 
not in damages.

Counsel for the respondent in supporting the judgment of the 
lower Court was driven to contend that since the passing of the 
Indian Contract Act the only money claim possible undei a 
contract is a claim for damages for breach and that no claim for

TOI .̂ XXX^IY'.] . BOMBAT SEEIBS.



(lebi; can arise ou(i of contract. Ho conteotlotl for .osarople, tliat 
p. K, k Op, a suit for fche price of goods sold and delivered which he admitted 
BniSwAir- mainfcaiiiLable wag really a claim for componsafcion for breach

qI confcracfc. That this was not the view of the legislature is 
apparent from the schedule of fotms prescribed by section 6dii of 
the Code of Civil Proeeduro of 1882 in which Part A relâ tes to 
claims for debts and liquidated demands mostly arising out of 
contract and paxt B to claims for compensation for breach of 
contract. Forms 10 and 12 are forms of plaints for the price of 
goods sold of which delivery has not been ta.ken.

In section 128 ( / )  (i) of the Civil Procedure CodCj lOOSj which
was passed some months before this suit was heard though it did 
not become law until the 1st of January last, it is provided 
rules may be made for summary pcocednrc in suits in wliicli the 
plaintiff seeks only to recover a debtor lif[uidated demand in 
money payable by the defendant with or without interest arising 
on a contract express or implied.

Here we havo a reproduction with certain immaterial changes 
due to altered circuradtances of the words of fsection' 25 of the 
Common Law Procedure Act, 1852,\vhichj as can lie demonstrated 
from the forms of pleading in schedule B> Nos, 1 and B6, included 
suits for the price of goods bargained and sohh 

. I  take it therefore that in section 128 of the Code of 1908 we 
have legislative recognition that such suits as were maintainable 
in respect of debts at the time of the Common Law Procedure' 
A ct/18 52, are still maintainable in British India*

The conclusion is that tho Indian Contract Act has not altered 
the law relating to the recovery of debts and liquidated demandH,

The fact that a party to a contract may uuder section 89 when 
the other side has refused to perform, it put an end to it and 
sue for compensation for tho breach does not oblige him to take 
that course at his peril; he may if he prefers it sue to recover 
any debt due to him which has arisen from, his execution of Ium 

of the contract,

., BATGIiELdS, ;—>By a contract made' between the parties the
plaintiffs agreed to sell and the defendants agreed to buy 440
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cases of Turkey Bed goods valued at over a lnl?h of rupees. The ___
defendants on Viirious g;rounds declined to take the delivery of p. E. & Co.
the goods, and the plaintiSs brought this suit to recover the price bhagVak-
with interest at yix per cent.

Several questions of fact were raised by the defendant at the 
trial and were all decided by Knight, J., in the plaintiff's favour j 
with these questions, however, we have no further concern, aathe 
lower Court's findings are accepted by counsel for the respondent*
It will be enough to observe tiiat the state of facts on which this 
appeal is to be decided is that the defendants had no excuse or 
justification for refusing delivery of the goods offered, and that 
the property in these goods had passed to the defendant. Despite 
these findings the learned Judge conceived himself obliged to 
dismiss the suit on the ground that a suit for the recovery of the 
price was not maintainable ; the plaiutifF\s sole remedy being a 
claim for compensation in damages estimated at the difference 
between the agreed price and the price at which the plaintiffs 
could have sold the goods to another person. The question to bo 
determined is whether this view is correct, or whether the 
plaintiffs are entitled to sue for and recover the full agreed 
price.

Briefly stated the learned Judge^s opinion is based upon the 
view, urged now by Counsel for the respondents, that the Indian 
Contract Act is exhaustive, and that by virtue of sections 120 
and 73 of the Act the plaintiffs' sole remedy was a suit for 
compensation for any loss or damage caused to them by the 
defendants’ breach of the contract. It is the admitted fact that 
the Indian Contract Act does not specifically authorise a suit-to 
recover the price of goods sold even where the property in the 
goods has passed to the buyer. Moreover, as the learned Judge 
below has pointed out, ifc has been laid down by their Lordships 
of the Privy Council that the essence of a Code is to be exhaus
tive on the matters in respect of which it declares the law, and 
that it is not the province of a Judge to disregard or to go 
outside the letter of the enactment according to its true construc* 
tion# See Gohul Mmdat v. P^dfmmmd Sing/i and the. jud|-?

W (1902) L  ]̂ . 29 I. A, 190 at p. 2p2,
111887-2
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190SK jiienfc of Lord Hei’seliell in 'Bmk o f Inglancl v, Yagliam
P .R .& Co,

BflAGWAjr» The case is carried a step further ia Mohori Bihee v. J)hamo« 
das where the Judicial Committee in dealing witli this
particular Act pronounce that so far as it goes it is exhaustive 
and imperative.

That, as I  understand it, is a fair statement of the case for the 
respondents. Tlie answer to it appear,s to me to be that this ia 
not a suit for compensation upon the breach of the contract; but 
is a suit in debt for money owing. Bx ooncessis ilio property in 
the goods had passed to the buyers  ̂ and that being' so, the agreed 
price became, I  think  ̂ a sum oi' inonoy due and owing to the 
sellers. True, the buyers were gnilty of a breach of the contract 
as defined in section 120 of the Act, hut that circumstance did 
not impose on the sellers an obligation to accept the breach and 
sue in damages. It was  ̂ I conceive, .stili open to them to affirm 
the contract and claim the price which hful become due undor it, 
That remedyj it is admitted, would have been available to thorn 
in Bombay imder the English common law beiore the introduc
tion of the Indian Contract Act of 1872̂ , aa it would be available 
to them now in England undoc section 49 (1) of the Sale of 
Goods Act, 1893. It is urged that since no siieh remedy is 
provided in the Indian Contrycfc Act, it inuBt bo taken to have 
been excluded on those principles of the construction of a C(k1o 
to .which I have made reference. But tlie argument is beside 
the point, if my view of the true character of this suit ib 
for in that ease the xelief claiincd is outnide the ansbifc of «cction 
73, That section prescribes the niDthod of assessing the com- 
pensation due to a plaintiff suing upon a breach of eontmct, but 
it does not afltect to extinguish or to limit a plaintiffb right to 
recover a determined sum duo to him upon a contract which ho 
for his part keeps on foot. I f  that is so, the mere abseneo from 
the Act of a specific provdsion giving the remedy of a suit to 
recover the price cannot be construed as the distinct legiHhitivo 
withdrawal of that remedy. Though the debt no doubt, 
owin,gi.upon :a contract, it  is owing upon a still affirmed contraetj

W [1891]A, 0 . 107atpr.X i'H 4 , ») (5003), 80 Cat. 1550 tvt p. Wy,
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and tbe snit/ is in debfc and not in damages. Of the principles 
applicable to such a suit there is no reason to suppose that the Con- p* R. & Co, 
tract Act is tbe repository, stillless that it is the sole repository^ BHAawAN- 
for tbe Act does not purport to do more than “  define and amend 
certain, parts of the law relating to contracts.’  ̂ Further room 
for this opinion is made by the decision of the Privy Council in 
Irnmacldy Flotilla Oonipwuy v. Bugwmidass'̂ '̂ '̂  where their Lord
ships say that the Act of 1872 does not profess to be a complete 
Code dealing with tbe law relating to contracts. . , There is 
nothing to show that the Legislature intended to deal exhaus
tively with any particular Chapter or sub-division of the law 
relating to contracts.^^

As to illustration {h) to section 73, I  do not think that it 
advances the case either way, for  ̂ first, we are not told that the 
property in the iron sold bad passed to the buyer, B, and, second
ly, suit was expressly a suit brought under section 73, and 
the illustration merely describes the method in which the com
pensation should be reckoned. .

Then I was much impressed by the Advocate General’s argument 
that even in tbe ease of goods sold and delivered the Act makes no 
provision for a suit to recover the price/though admittedly such a 
suit would be perfectly good. Counsel for the respondents endea
voured to meet this point by the contention that there the agreed 
price would be identical with the compensation defined in the 
section. That may be so_, but I am not the less of opinion that 
the ground of the recoverability would be that the money was a 
debt due upon a contract still subsisting quoad the plaintiff; that 
seems to me both a simpler and a truer account of the case than 
to regard the price as the “ compensation for loss or damage 
caused, which naturally arose in the usual course of things from 
such breach., or which the parties knew, when they made the 

' contract, to be likely to result from the breach of it.̂ *’ To my 
mind the mere recital of these words of the section suggests that 
it was never intended, and is not appropriate to govern such a 
suit, but has reference only to the question of computing the 
amount of damages allowable in a suit where a party damnified

(1) (1801) L. R. ]8 I  A. 121 at p. 129 j 18 Cal. 620 at p. 628*
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P. B. & Co. 

JS'irAavrAF"
'3)13.

1)7 a breach of contract seeks only to be indemnified. That, I 
tlnnk, is not tlie case here: the plaintiffs do not ask tlio Court to 
assess in money the damage suffered by them in conaeqiienco of 
the defendant\g breach of the contract: that has already beea 
done by  the parties themselves, and the plaintiffs only seek to 
obtain that particular sum of money which by the terms of the 
contract is now money,belonging to them in the hands of the 
defendants.

J’orms 10 and 12 of Schedule IT  of the Code of Civil Procedure 
of 1882, which was in force when the suit was instituted, afford 
further support to the view that the Legislature never intended 
or attempted to invalidate a suit for the price of goods bargained 
and sold.

The plaintiffs^ suit is admifctedly good unless it is prohibited 
by virtue of section 73 of the Contract Act. For the foregoing 
reasons I am of opinion that it is not so prohibited, and I  there
fore agree that the appeal should be allowed with costs^

Appml allowed,

Attorneys for appellants: ¥ m rs, Taijne and Co,

Attorneys for respondents: M m n, DapUanj^ Farreira ami 
Divan,

■ B. m u
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