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decree of the original Court and not of the Court of appeal.
It would follow that if the Court of appeal reversed the decres
of the lower Court and passed an entirely new decree it would
not be “the decree in the suit’’ though it would be the only
_existing decree eapable of execution. If the words had been
g decree > there would have been more foree in the argument.
When the decree of the lower Court is reversed in appeal, or
varied in appeal, the decree of the lower appellate Court becomes
the decree in the suit whieh is to be executed in execution proceed-
ings, We, therefore, think that the learned Judge of the
lower Court acted within his powers in granting the application
of the plaintiff for a decree for redemption,

We dismiss the appeal with costs,

Appeai dismissed.
¢.B. R

APPELLATE CIVIL.

Before Sir Basil Scott, XKt,, Chief Justice, and Mr. Justive Batehelop,

SHANKAR RAMEKRISHN & CHOLKAR (orterNan PLaIntivs), ArsErrany,
v KRISHNAJI GANESH BADE axp orniEss (onrcimvan Drrrspanrs),
RESPONDENTS.* ‘

Delklan Agriculturists Relief det (XVIT of 1879), section 2, c¢luuse HO)m—
Amending Aot (X XIIT of 1881)—DRiutnigiri District—Morigage of 1881~
Sutt for aceount—dgriculturist,

The plaintiff whoso Jand and residenco was in Ratndgiri Distriet excentoda
mortgage in the year 1881, The Dekkhan Agriculturists’ Relief Act (XVII

# Firsh Appenl No. 100 of 1908,

{1} Seetion 2, clause 2 of the Dekkhan Agricultnrists’ Relief Act (XVII of 1879}
Tung 09 follows 1 —

2, Tn construing this Act, unless there is something vepugnant in. the suh;ecﬁ oy

eantoxt, the following rnles shall be obrerved namoly :
1st # # # * ¥ *® #
Seconde—In Chapters 1T, IT1, TV and VI, and in section 69, the term  Agrieul
turist,” when need with reference te any suit or procecding, shall include a person,
who, when any part of the Hability which forms the subjeet of that suis or proceeds
ing was incurred, was an agriculfuorigh within the weaning of that word as then
defined by law,
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of 1879) which extended to tho districts of Poona, Sitira, Sholapme and
Ahmednagar, was not applicable to the Ratnfyirl Distr fet in the year 1881
Tn the year 1896 tho plaintiff brought a suit for an account .of what was duo
on the mortgage under the provisions of section 15 (D) of the At (XVIT
of 1879) and eontonded that ho was an agrieulturist in 1881, that is, wheu
the liability under the morbgage was inenrred.

Held that the plaintiff could not sue wnder soetion 151 of tho Adk (KVII of
1870) as ho was not an agrienlburist within the meaning of thy Amending Aot
(XXITT of 1881).

The expression  thon defined by Iuw ” in seckion 2, clango 2 of the Act (XV1L
of 1879) welates to the time whon any paet: of the Jinbility was ineurvod,

Frngr appeal from the decision of V. N, Rahurkay, First Class
Subordinate Judge of Ratndgivi, in Suit No. 108 of 1006,

The plaintiff, who alleged himself to be wnagriculburist within
the meaning of section 2, elanse 2 of the Delckhan Agrieulturists’
Relief Act (XVII of 1879)J hrought the present suit under
section 15D of the Ach for an account of seven morbgnges
ranging from the year 1885 to 1881, The firsh six mortgages
were passed by the ancestors of the plaintiff and the seventh
was passed by the plaintift himself on the 4th Novewber 1881,
The plaintiff alleged that he was an agriculburist hoth when he
exceuted the last mortgage and when the suib way iustituted in
1908,

The defendants’ creditors denied the plaindif’s status as an
agriculturist.

The Subordinate Judge forud that the plaintitt was not an
agriculturist either at the time of the suit or ab the time when
the liability was incwrred within the meaning of seetion 2 of
the Dekkhan Agricnlturists’ Relinf Act (XVII of 1879), Ho,
therefore, dismissed the suit as the same conld not be entertained
under section 15D of the Act. The following were his
TRASONS tmmm

Tn determining the status tho inceme of the Family must be feken into o
sideration, The von-sgricultural incomn derived hy the family ix R, 720 o
‘yont-and the agrienlbural incomn in Ry 165, The principal sonres of livelihood
‘at £he tiwe of the snit wis evidonily other than agrivalture.  Pluiulil swas wob
81 agriaultnmb 3} the inetitution of the suit, 16 18 contended that the plaintitl
can cofe m under clanso 2 of seotion 2 of the Delkhan Agrieulturists’ Reliof
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Act and was an sgrieulturist at the time when the Hability was incurred, 4. ¢.,
ab the time of the mortgage of the 4th November 1881.

The suif for account under section 161 falls under Ohapter IIL It is one
of the suits referred to in clause 2 of gection 2, The term agrisulturist when
used with reference to such a suit includes a person, who, when any part of
the Iiability, which forms the snbject of the suit, was ineurred, was an agrienl~
‘turish within the meaning of that word as then defined by law.

The term ‘agrieulturist’ has undergone several changss, It was by Act
XX1Y of 1882 that the person, who was an agrieulturist at the time whon the
linbiliby was incurred, was included in the term ‘agrienlturigt’. The person
had to establish his status of an agrienltwvist as defined by that Act. If a
person incurred a liability in 188J he had bo prove thathe came within the defini-
tion given in the Act of 1882, Lo avoid the inconvéniencs and hardship the
present wording was introdueed in 1895 by Act VI of 1895, The words
“yithin the meaning of that word as thon defined by law " were substituted
fur the wovds ¢ as defined in the firstrule ”, Thus if a lability was neurved in
1880 the stabus in 1880 could be established aceording to the definition given in
the Deklkhan Agrieultwrists’ Relief Act in force in that year and not in tho
year of suit.

From the history of the use of the words “*as thon defined by lnw ” at the
end of clanse 2 it is ovident that by ‘Iaw ’ is meant the Delckhan Agrieulburists’
Relief Act and not any other Act

On the date of the mortgage of 1881 tho Dekkhan Agrioulturists’ Relief Act
a8 rmended by Act XXTIT of 1881 was in foreo in the four distvicts of Poona,
84tara, Sholipur and Nagar, An agrienliurist within the meaning of thas Act
must bave eavned his livelihood by agriculture carvied on within the Limits of the
said four districts. Plaintifl did not ewrry on sgriculture in any one of the said
four disteicts- Ha cannot therefore come in under clause 9 of section 2 of fhe
Deklkhan Agriculourists’ Relief Act. The result of this eenstruction is that
a porson residing outsido the four said distriets and wishing to come in under
clauge 2 must bave incurred the liability snbsequently to ihe extension of
the Deklhan Agriculturists’ Relief Act to his distriet, Plaintiff carried on
agrioulture in Rabndgivi . Distriet to which a part of the Aet was extended in
1905, He cannot come undey clavse 2 and consequently was nob au agrieulburish
ab the time when the liability was incvrred within the meaning of section 2.

The plaintiff appealed.

D. A. Khare for the appellant (plaintift).—The lower Court
erred in holding that we are not agriculturist. We are agricul-
turist now, Cur income from agriculture exceeds our income

derived from other sources. We were agriculturist when the *
mortgage of 1881 was executed. No doubt when the mortgage
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1808, lisbility was incurred the Deklkhan Agriculturists’ Relief
Smaniar  Act was nobt in force in the Ratndgiri District but it is elear
R“mffm“ from the language of section 1 of the Act thab the provi-
Kewuvadt  sions of sub-section 2 of clause (f) of section 2 will cover the
Gt present case. The ruling in Maladev Nurayan v. Vinayalk
Gongadlar® does not apply. That case was from the Poona
Distriet in which the Act came into foree in 1879 and the liability
was incurred prior to the passing of the Act.
P. B. Shingne {or respondents 1, 3, 7 and 8 (defendants 1, 3,
7 and 8); and
P. D. Bhide for respondents 2, 4, 11 and 13 (defendants 2, 4,
11 and 13) were not called upon,

Scorr, C. J.:~—[His Lordship, after dwelling on another part
of the case not material to this report, continued -]

It is said that, at all events, with regard to ome of the mort«
gages in suit, namely, that execubed in the year 1881, the plaintiff
is entitled to maintain this suit because thie second eclause of
section 2 of the Dekkhan Agriculturisty’ Relief Act provides
that ¢ the term ‘agriculburist’ when used with vefercnee to any
suit or proceeding, shall include a person who, when any part
of the liability which forms the subject of that suit or prow
ceeding was incurred, was an agriculturigt within the meaning
of that word as then defined by law.” “Then defined by law
relates to the time ‘ when’ any part of the liabilibty was incurred.
We, therefore, have to look to the definition of the word ¢ agricul-
turist * in the year 1881, the date of the mortgage in question,

“ Agriculturist” by Act XX1IT of 1831 amending the principal
Act was defined to be “a person who, when or after incurring
any liability, the subjeet of any proceeding under this Act, by
himself, his servants or tenants carned or carns hiy livelibood,
wholly or partially, by agriculture carvied on within the limits
of the said distriets” In order to ascerbain what is meant by
“the said districts” we turn to seetion 1 of the Act which in the
year 1881 provided that the vest of the Act extends only to the
distriets of Poonn, Sdtdra, Sholdpur and Ahwmednagar, Tt follows

-

(1) (1909) 43 Bom. 504,
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that the plaintiff whose land and whose vesidence was in
Ratndgiri was not an agriculturist within the meaning of Act
XXTII of 1881. '

For these reasons we affirm the decree of the lower Court a.nd
dismiss this appeal with costs. Only one set of costs.

Decree affirmed,

(s B. R,

APPELLATE CIVIL,

Before Sir Basil Scott, Kb, Chief Justice, and My, Justics Batchelor.

PILU mix APPA NALVADE (oRieiNaL PLAINTINF), APPELLANT, ¥,
BABAJI sy NARU MANG awp ANOTHER (0BIGINAL DETENDANTS),
RusroxpeyTs.*

Hindw Low—Alienation by widow—Consent by the body of reversioners-=
Transfor for legal necessity—Transaction for consideration—Gift—Partial
relinquishment by widow.

The general prineiple which prohibits a Elindu widow's alienation of immove-
able property otherwise than for legal neoessity is relaxed in cases where the
consent of the whole body of persons eonstituting the next reversion has been

obtained. The reason for the relaxation is reforred to the principle that the

consent of the persons who would be interesied in disputing the transfer affords
good evidence that the transfer was in fact made for justifying cause, that is, for
legal vecessity.

Bajrangt Singh v. Manokainike Bakhsh SinghD and Pinayak v. Govind @
followed. ,

The operation of the prineiple is ordinarily limited to trausfes for considera=
tion and cannot he extended to voluntary transfers by way of gift whara there
is no room for the theory of legal necessity. It should not be extended to cases
where the widow has made only o partial relinguishmens of the estate,

SECOND appeal from the decision of C. Roper, District Judge
of S4tdra, confirming the decree of V. V. Tilak, First Class
Subordinate Judge of Sitdra. ’

¢ Second, Appeal Ko, 183 of 1909, ‘
M (1907) 80 All, 1, @ (1900) 25 Bom, 129, -
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