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the property shall not by means of a swit be applied in 1909

liquidation of the debt. We think there is not. Pavasmanan
’ o

The case is very similar to those of Mekadaji v. Joti ) and Turissmso.

Ramchandra v, Trapurebai . There iy a distinet covenant to
pay after fifrcen years, with an option to pay within that period,
the money borrowed on the premises.

It s an agreement of a different class from those which were
under consideration in Shaik Idrus v. Abdul Rokimen © and
Sadashiv v. Fyankatrao™®, In these cases there was no promise
by the mortgagor to pay, but it was provided that he should be
free to take possession whenever he chose to pay after the fixed
period agroed upon for the mortgagee’s enjoyment.  In the ease of
Krishua v. Hari,® velied upon by the learned Judge in the

‘ourt below the agreement was of the same kind ag that in
Shask Idrus case®,

We reverse the decree of the lower appellate Court and restore
that of the first Court with costs throughout other thay the costs
of eross-objections,

Decree reversed.

G, B. R.
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executed by attachment aund recovery of the amount deposited
in the Court of the First Class Subordinate Judge, the Small
Cavse Court became funcius oficio and it had no power to make
any {orther order, namely, the order for the vetund, This is
not u case of restitution. The opponent was not a parby to the
decrees of the Small Causes Courb and no order  could be passed
on his application to that Court. Beetion 151 of the Civil
Procedure Code has no application to the facts of the ease. That
seetion applies to cages in which such orders asnay be necessary
for the ends of justice or to provent abuse of the prossss of the
Court.

M. B. Bodas for the oppounent (origival applicant) to show
cause :—We contend that the omder ean be supported wnder
section 151 of the Civil Procedare Code.  That seetion is intended
to prevent injustice, If we had applied to the Court of the Iirst
Class Subordinate Judge, the present applicant would have
objected on the ground that the orders for attachment and
payment to lim of the money were nob passed by that Courg
and therefore it had no jurisdiction to enterbain onr application.
Morcover, the ends of justice would be equally satisticd whather
the amount is refunded by the order of the Bwall Cause Court
or by that of the Courb of the First Class Subordiuate Judg

@,
Seorr, C. Ju:—In this case the applicant obtuined a doecree
declaring that an abtachment wpon cortain money eftected
through the Small Cause Cowrt was invalid and decrecing tha
the defehdant should repay the sune to the plaintif.  That was
a decree whieh was confirmed by the High Conrt and wonld in
ordinary course be executed by the First Class Subordinate

Judge in whose . Cowrt the suib was filed, Instead, however, of

proceeding to execute in that Courb the opponceut procecded to
the Small Cause Cowrt which, prior to the filing of the suit in
the First Class Subordinate Judge's Court, had finished with $he
libigabion so far as it was concorned. Notwithstanding the fact
that the opponent was entitled to exeente the deveee obtaine] by

- him, the Judge of the Small Cause Couxt purporting to act under
- section 151 of ‘the present Civil Procedure Code, dirceted the

applicant, who was the defendant in the First Class Subordinate
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Judge’s Court, to refund the money obtained by him in execution
from the Small Cause Court., Such an order could only be
made if it was'necessary for the ends of justice or to prevent the
abuse of the process of the Court, We do not think that it can
be said to have been necessary for either purpose because the
opponent had already a deeree which he was entitled to execute
in the Fiest Class Subordinate J udge’s Court. We, therefore,
set aside the order with costs. '

Orider set aside.

(. B. Re
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Transfor of Property Acs (I'V of 1882), section 54—Sale—Clompromise—
“Land worth less than Rs. 100—Reyistration of deed, or delivery of
POSBESSIoN NOT NecasSAry, :

The torms of a compromise affectinga clnim {0 land of the valuo of less than
Rs, 100 were reduced to writing. The docnment was not registered, nor was
the transaction accompanied by delivery of possession, The material provisions
of tho deed were as follows 1 —

“You and we ave co-sharers. In your and our land, Survey No. 20, there is
awell. Therein you and we have n joint share, Partition is {o be made
inclnding it Aflor the said (survey) number is divided, we sholl give § pands
more from our share and both of us should put up a bandh embankment) in the
middle of the well, and possession and enjoyment should be carvied on ageording
0 our respective shares. According to this eondition we should nob camse
obstruction to cach other. One who will act in contravention of this agreemeut
will he able to reimburse loss which may be cansed.”

The lowor appellate Conrtregarded the transaction as a sale which under the
provisions of the Transfer of Property Act (IV of 1882) required delivery of
possession in order to validate it

Held, that the terms of the dead did not hring the transaction within the
eategory of a sale, as defined in the Teansfer of Property Act (TV of 1882)
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