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1939. We think that the quesfcion of donjicilo is wholly ii’relevanfc to 
the question of juris'licbioii in. siieh a caso a,̂  the prsyoiit. The 
words of the Act alone have to be constiiicfh the words oi' the
Act are 'Hhat an application must ho iiuido to tlie Bi.stvict Goiitt 
having’ jurisdiction in the place wlicrc the minor ordintvrily 
resides

- The mhior is liviiiL-f in Baroda and ho has no oijhcr])lacc of rcai- 
denccj and he haŝ  with tlic exeoption ol: days  ̂ lived
in Baroda for nearly three years, We, thi'.rtdore, tliink (liat 
Baroda is the place where the minor ordhiai'ily resides wiilihi 
the meaning of section 9»

It is argued on hclialf of the ro^poudout (witli what correctness 
wo do not know) that the Mi .̂sion lIou.se iii iJiiroda wliei:e the 
iiiinor is living î j iu Ihiti.sh (Ja.n(jOuniontrt and. h  wiihin. the 
jnrisdictioii of the Judicial Disti’ict of iJivjach. It may ],)0 8 0 ; hut 
even if it is so, that does not give juri.'idiciion to the Di.stiict 
Judge of Ahmedahada

Wo set aHido the order oi' the District Judge andaUow thiw appeal 
with costs.

(h'fh'r rfU't’ftU't'L 
(I, n.

ABPELLATE CIVIL.

Before Sir Basil ScoU, .'KL> Chief Jm ike, m i  Mi\ Jtidhe

1909. , PAR ISH A fiAM  Y iS IlS IJ  BABKE ahb OTUEK̂ i (Oukunal P i.aln'i,'11;T
S eptm hr  IS. AND D efbh d an ts  1— S), Ai'PELiantb, rU T fiA J IU A O  K ALU A il AO

— ------------- - AND OTIITIBS (O rIGIIn’ AIi AKTM (i — LSj/"-'

Bomhay Regulation V  o f 1S27, section A't''', chauui 'l-^ihuvfi'iu'iiumj 
mriffaga o f  1869—Agreemeni to ‘piiV tlw deU aflv.v Jlred 'peru!il-~Siv/i. htj 
mortgagee after the explnUion o f t h  period fo r  ibo rveoviV't/ of th  ddtihij 
o f mortgaged propGrtj/,

A usufruefcuary mortgage oxeculiml ui iho yi.'ar IPG'.i ctmliuiKHl thu 
agreement

, -*‘ The amoiiiiii of Es. 1,750 ifs boriowud on ilio Kitid iirorniafia. Wo tlivco of us 
s M ,  svEtei- pa,yuig oi! tlie said aincaint of debt uftDi* iificoi) yeiu's from diiv,
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redeciii our pvem‘u3cs, roi'linps ivuy oae of xis tliras iniglifc -svlthin tlio period 
p:iy off at 0110 timo tlio amotmt oi'rupees aoeordiii,  ̂ to bis share, you should 
iillow redoiiiption of tliopremisof; pi'oporiionatoly after I'eoeivlng the amount and 
you fihovild pass a reoeipt for tLe laonios recciyed.”

In the yeiir 180S tlie niorligageu luwing Tjrong'ht a suit for the recovery o£ 
tlio luortg’ngo debt by tiLdc of mortgaged property, the first Court alioTOd 
tlio olaiiii, bub ihi! appellate Court roversod tho docree and dismissed tha suit ou 
tho ground that wliare in the case of ;i usufructuary mortgage the mortgagor 
agi’oea to rodooni by payment ol’ tho ])rincipal after ti stated period, the 
j.nort;<4'agoe hsis no higher or hettev right thauhe has iiiidor a.simple usufructuary 
xnorlgaye.

Jhkli on second appo.d by tlio plaiiitifis, tkat the mortgage in suit was 
goveniei by clause 3, section X V  of Uogiiliition y  of 183V, and there heiiig 
nothing in thetornis of tho agroomont hetwoaii tho parties which either expressly 
or by impHoation indicated that tho property should not by means of a suit bo 
applied in liquid,it ion of the debt, the suit would lie.

Thii deorev'i o f the appoHato Court reversed and that oE the first Court restored.

Makailaji v. and Jl'Auichirnh'ff. \\ TrlimraJmi^), followed.

Shaih Idruit v. Abdul Ucddnimi('>), Sadasldv v. Vyanlatraoi^) and Krishna 
V, oxplai.uod,

Seoon . 0  appeal i’rniii the ilecision of J, D. Diksliifc  ̂ Assistant 
Judge of Ratnagiri^ revo.vsiag the decreo passed by Shesligirij, 
li. K.j Subordinate Judge of Dcipoli.

The propert}'' in suit originally belonged to throe brotliers^ 
Kalbarao (t'atlior ol! defondanfcs 0 — 8)̂  Abajirao and Bajirao. 
They morfcgaf^ed it on the 9th April iS69 to Vislma Raghunath 
Dabke, an -aiice.sfcor of the plaintiffs and defendants 1—5̂  for 
Us. Ij750. The mortgage, was asufructuary. The material 
portion of the deed was as follows

Accordin ‘.dy ay ahove«aid vro ;dl tlrec o f na have this day delivered over 
into .your pu.s.sojjsiuir fo r  I,ho ^;njoymcnt as iiiortgiisfce the J>3 tUkans in all of 
our Hhare consist in ij,'of tho rico fiolda and varlxis lauds. Y ou  may yourself 
])Uiho the thereof or may fiive to ethers ou runt and. ffhumdv i mdi
whatever leiity and ptolHs you will get i,';5 to be applied by you  towards tha 
fiatisi'aotion o f  intoi’est in lieu of interest) and you should pay the 
({OYoriiiiiont afit'C.stiuioJrt in the MuM  of Kalbiwao, our eldest brother, in whose

1009.

PAUASIIAE&M

il) (181)2) 17 ]]oni,425. 
(3j (180S) n  d., p. ■(;).

(3) (1891) 10 Bom. 303. 
(A) (1895) 20 Bom, 296.

(f̂ ) (:'<J08) 10 Bom. L. E. 615,



1900. iijime tli9 k ^ ! a ‘a  stands in tlio Govermnont records. The amount of lis. 1,750
i^UASUAaiM" is boi'rowod on tliG siiid premises Wo throe of us shtll iiffeer paying off the

V. said amoniit of <lebfc after fit'bosn yoars ft'Oin this day rodoom otiv pi’smisefj.
i UTiAJUi^o, Pej.}i,̂ ,pg any one out of us three might within tho period pay off at ona time

the amount of i-upoos according to lurf share yon should allow rodemptioii of tho 
premises proportionately after rooeivlng the amount and shonld pass a 
receipt for tho rupees received.

'I ll 1880 Vamnaji Vishnu Dabke^ a deceased son of tlie mort­
gagee, obtained a money decreo against Kalbarao. In execution 
of that deciee the mortgaged property was sold and was pur­
chased by Garicah Vasudev Joshi on tho 14th October 1884. On 
the 5th April 1889 Ganesh Vasudev Jofihi B o ld  his title to 
plaintiff L

On the 18th January 1906 the plaintiffs brought the present 
suit alleging that they were iii possession of the mortgaged 
property by themselves or through tenants till the year 1899 
when defendants G—8 denied the plaintiffs’ title and asserted 
their own and ihat Rs, 1,975 were due to them under the 
mortgage. The plaintiffs, therefore, prayed for possession of 
the property as owners under the purchase from Ganesli Vasudev 
Joshi or as mortgagees or in tlie alternative to recover the sum 
due to them under tho mortgage by sale of the mortgaged 
property.

Defendants 1— 5, who were brothers o f plaintiffs 1—*5 and 
cousins of plaintiff 6_, admitted the plaintifiV claim. They were 
Joined as defendants because they were unwilling to be joined 
as co-plaintiffs.

Defendants 6 - 8  answered inier alia that the property in suit 
was their aueeafcral estate and the plaintiffs had no interest therein^ 
that the auction sale against their father Kalbarao did not pass 
more than his individual intei’est, that the delivery of possession 
at the auction sale was only nominal and the plaintiffs never got 
actual possession, that they wore all along in possession and the 
claim was time-barred, and that they did not admit tlie mortgage 
transaction and nothing was duo under it*

The Subordinate Judge found that the plaintiff^ title as 
owners was not proved, that they wwo not in po.ssession within 
twelve years before the suitj that they were not entitled to
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po?se?si )ii as purchasers or mortgagees, that the mortgage relied 10C9.
on by the plaintiffs was valid and proved and that the plaintiffs Parashakaw
were entitled to recover Rs. 1,975 under the mortgage. He PD-TiIjiHAo,
therefore passed a decree directing the defendants to pay to the 
plaintiffs and defendants 1— 5 Rs. 1,975 with plaintiffs^ costs 
within six months from the date of the decree and in default the 
amount to be recovered by sale of the mortgaged property or 
a sufficient portion thereof. The following are some of the 
observations of the Subordinate Judge in his j u d g m e n t -

This is the case of a mortgagee in possession obtaining a money decree and sub­
sequently selling the equity of redemption through a transferee and ultimately 
buying it himself from the auction-puroliasor. I f  section 99 o f the Transfer 
of Property Act applied such » sale, held otherwise than by instituting a suit, 
would be void (I. L. K, 12 Mad. 825 ; I. L, R. 14 Mad. 74 ; Bombay Law 
Beporter Y II , page X). The only question is whether the principle of the section 
would be applicable to the present mortgage, which is of 1869, hanng regard to 
clausa (c) of socfcion 2 of the Act, which excludes from the operation of the Act, 
any righ.t or liability arising out of ta legal relation constituted before the Act 
came into fore0, The ease reported at page 1 2 9 o fI .  L. B . 10 Madras is an 
instance of the section behig applied to a mortgage passed before the Act came 
into force. See also I, L. E. 12 Cal. 583. Besides E. L. E, 1 Cal, 337 was 
decided before tho Act and laid down that a mortgagee is not entitled by means 
of a mon ey decree obtained on a collateral security to obtain sale of the equity 
of redemption separately. This case was followed by our own High Court in 
I. L. 11. 4 Bom. 57 and I. L. E. 5 Bom. 6. These authorities lead me to hold 
that even apart from tho Act, tho sale hold otherwise than by a suit upon a 
decree obtained by the mortgagee was invalid, and that plaintiffs did not 
asquiro a valid title by their ultimate purchase from the auction-purchaser.
It iis true the mortgagee transferred his decree before execution) but the 
transfer was subject; to tho equities which the mortgagor might have enforcsd 
under section 233, Oivil Procedure Code, against him {I. L. B, 22 OaL 813).

On appeal by defendants 6—8 the Assistant Judge found that 
the mortgage sued on was not subsisting, that the plaintiffs 
were not entitled to recover anything under it, and that the 
claim was barred by the defendants’’ adverse possession. He, 
therefore, reversed the decree and dismissed the suit. In the 
course of his judgment the Assistant Judge made the following 
remarks:—

The riding in E r k h ia  v. Savi-, 10 Bom. L. R . 615, dispels all the delusion 
on the question of law involved in a case like the present. Exception was 
taken at the bar to the correctness of the decision on the gi'omid, that It ,
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inoonsiiatent witli a pi’eyioua decision of a (li'i'.ision boudi ol our Iligl» CtntrL'
reyoiied at p. 425 of I. L. R« 17 Boin. {Mahadaji v- Jo/i). It wa.‘4 furfclior 
argued tliat the last quoted deoision was not broughi to tliclr J'^ortlsliips’ nofciuo 
-whGiL Krishna v. Ji^ri Tvas dccided and It waa cot)Sc<jUontly uot roferrodto and 
considered. I camiot acoopt this argument aa Komid. Tiu) main tc'sb iŝ  
whether tlio property is liypotlieciatod or wliotlici’ ib Ava« llio inlcutioii ot’ tlio 
parties to matce the property liable to bo brought to Halo iu ca;;ic the pronii.soil 
payment was not made. Their Loi’dHh.i];is had hoforo them tliin sound toKt anil 
theyiavo observ'ed : Wo do not llud that Lliis docunioiit iionkun.s auybliijig-
inoi-0 than a personal and conditional promise to pay, 'Wo do not boo any 
indication that tlio property was hypotheefttod (jr that ii; was tn-vr tlio iiitentioa 
of the parties that it t;houId ho liahlo to ho_brought to sulo in oatje the prouusod 
payment was not raado.” It was thcroforo ab!-iolu(.(dy .aootj.ssary to refer to the 
ruling in Mahadaji v. Joti, 17 Bom. 4i25; io i in tluit o;i,so Candy, J,, ha;i distinctly 
ol)sorvedthere waa a distinct covonant to pay the pi'lncipal and ih,c laud waB 
security for the sarno," (p, 428), Tho prinoiplo otiuariaiod in l;ho latent; ruling' 
cited above has been long ago reoogniî Lnl liy onr .lliyli Ccmrt I8 hai!c l<h'us v, 

16 ]jom. 303). The reasons given in tho full Bunch l\radraa deidaion 
{Kmiga^a v. KalhmOw, 27 Mad. 53ti) can 1>o very oa.slly rofutod. But as thoro 
is an express I'uiing of onr High, Court it i» not noeessary to ilo «o.

Even if the mortgage as regardw lands were a o(nubination oi' a Hiniplit and 
iisufvtictuary mortgage the Huit having been iiiHtitutoil aiorc than 12 yoani 
after the due date has been barred ( VasiidoDLi v. lifi'ojn. L. IJ. 1104),

Ilaintilfa  and defendants 1-—5 pi.’(.;forruiI a mocoikI cippeaL

J(. iV. lioyaji for tlie appollants (plaintiff;-; and dcfciidaiii^ 
-The Assistant Judgu erred in reversiii';- tfie decreo of the 

first Court for sale. The present ca«e in o'ovoriied by llcgiilatiuii
V of 1827j, section XV, clause 3. It is ;i soltlc;d law in tld.s 
Presidency that in cases govenied ).)y t.lû  Ili'g'iilaiioUj the iriort- 
gaged property is liable to wale where there is promise to pay ; 
Mahadaji Y.  Joti Taî Iwmî  v. Vitkal lleuinij wTrimhuh 
liamcJmndfO, v. Trijmrabai In )S//uik Idni.s' v. Abdnl 
BaMmm and Sadas'kiv v. Vprnhdrao there v̂afi no pi'ouiii.5c 
to payj so those casea aa’e inapplicable. Tlui rnling- in Krinhia v. 
Ilari ia distinguishable. The judgjnenfc lu tha,fc ea.su pro­
ceeded on the basis that there was a conditional |)j'oniiso to pay.

CD (1892) 17 Boui. 4-25. 
(2) (1895) 21 Fom. £07, 
{3j (1897) r. J., V.

(■1) (JSDS) F, J., 11, 4:], 
(fiJ (1891) niDciii. 200, 
('•') (iSfir.) 20 I'om. liUG.

(7) (IC08) 10 How. L,K,G15.



W. V. McmiUik for the respondents (ddfenclanfcs 6—8) :•»—The 
appellants cannot claim tlie riglit o£ sale, tlie l)ond being, as pAEAsiiARÂ a
found by the lower Oourtj a purely usufructuary one. The case
is governed by the Tran.st’er o£ Property Aet which provides, 
section 67, that a usufructuary mortgagee is not entitled to get 
the property sold. Even i£ the case be governed by Regulation
V of 1827, still there is no personal covenant in the deed sued 
on. The mortgagee is to hold possession of the property only.
He has no right ol: sale ; Sadashiv v. Tyanhairao Bhaih Idms 
V. Ahihi-l lluhi/iiaih Kris/maji v . Wasudeo Jafar JIusen v .

Raujit , Even admitting that there is a personal cov6“
nant  ̂ still that is not sufficient. There must be in addition to that 
a right of sale ,spaciiical!y giv^en: Krishna v, Ilari Mem
V. Smiar Singh SJtaiJc I&rm w Ahdtd UaUmmv Kmhuaji v,
JFasudeo

Aa to hypothecation^ the definition of mortgage requires the
creation of security or hypothecation; see section 58 of the 
Transfer ot' Property Act. A mere hypothecation clause by 
itself in a usufructuary mortgage does not give the mortgagee a 
right to sell which^ as usufructuary mortgagee^ he does not 
poHses«« The rulings in Bamcliandra w Tripifcihai Ymlvant 
V. VUtlccd and Mahadaji v. JoU are inapplicable. In those 
cases there was a personal covenant and a .right of sale was 
eoiitcmplatecb while the mortgage in the present case is a simple 
usufructuary mortgage. The Assistant Judge in appeal was 
coaversant with the language in which the bond is written.

Section, 9J of the Transfer of Property Act is applicable ,̂ and 
ii: it cannot directly apply, it embodies the law as it was 
adiniiiistored before its enactment and is not a departure from 
that law ; fSai/invayycm v. Muthmami Durgd^^a v, A wnlha
lllriifjgohidty Bosses v. ^hiVizachirn Bose Markmd Modulo

(1) {180r>) 20 r.o;i).2:]G. (7) (1898) P , Jo p . 43.
(2) (ISOL) 1(3 Boul, ;-303. (S) (1895) 21 Bora. 267.
(;i) (lOOl) 3 Bom, L. 11, 15G, (1893) IT Bom, 425.
(i) (I.S«?) 21 Ali. 4. (li>J (13SS) 13 Miid.-32o.
(rO COOS) 10 Bom. L, U, 615, (Li) (1890) U  Mad. 7i.
{rrj (1.905) 28 All, 157. '• (12) (1876) 1 Cal. 337.

(13) (1897) 22 Bom. 624.
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1 9 0 9 . and C/iUndra Nath Bey v, Bmroch Bhoondiiry GhoBê '̂  ̂ In 
V, Bhmihargin the facts were aUogetlier different,

PuxJjiJsAo. Scott, C. J. :—The lower appellate Court has reversed a decree 
for sale obtained by the plaiiitiffa as mortgagees. The ground

- assigned for this decision is that where in the case of a usufruc- 
. fcuary mortgage the mortgagor agrees to redeem by payment of 
the principal after a stated period the mortgagee has no higher 
or̂  better rights than he hus under a simple iiBufructuary 
mortgage*

The mortgage in question was effected in the year 1869. At 
that date the right of sale by mortgagees in the mofassil was 
governed by Eegulation V of 1827, section X V , clause Bj which 
provides that in the absence of any special agreement or 
recognized law or usage to the contrary either party may at any 
time by the institution of a civil suit cause tlie property to be 
applied to the liciuidation. oi: the deb t ; the surplus^ if any, being 
restored to the owner.

In the case of mortgages prior in date to tlio time when the 
Transfer of Property Act was es.tended to thiw Presidency, the 
then existing rights of the parties remain unaiiected ; section 2 
of Act IV of 1882. ,W o arê  therefore^ in this case only 
concerned with the law enacted by the Kegulation and with the 
terms of the agreement between the parties.

The instrument of mortgage ai'tor providing that the mortgagee 
in possession should manage the property, taking the prodts in 
lieu of interest, proceeds :

“ The amounii o£ Sa. 1,750 is b o n w o d o a  the s,iid proum®. Wo tluw  of 
VIS sliall after paying oStke said amount oC debt after 15 yearH from this day 
I'fidaem our .pr@uiiso3. Perhaps any one o£ iw throa might with'.u tlim period 
pay off at one times tha amount of rupees aceonlitig to hia sharo, you .vlionld 
allow rodemption of the promises proportioriutely aftar the aiuouiit
and yoixshouki pass a receipt for tlio monies rocoivod,"

The period of 15 years has long since expired and tlic (|ucstion 
we have to determine is whether there is contained in the words 
above quoted expressly or by implication any agreement that

W (1S95) 23 Cal. 813. (2) ( i m )  3 J 0om. HO,
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the property shall not by means of a suit bo applied in 1909-
liquidation of the debt. We think there is not# Pakasharam:

'The case is very similar to those o! Mahadaji v. Joti and Fxri'EiHEAo.
liamohamlm v. Trijnmibai There is a distinct cov’enant to
pay after fifteen years, with an option to pay within that period, 
the money borvowed on. the premises.

It is an agreemenb of a different class from those which were 
nnder consideration in S'kaU' M m s v. A M ul Haldman and 
SadnsMv V, V'^anhatrao^^\ In these cases there was no promise 
by the mortgagor to pay, but it was provided that he should be 
free to take possession whenever he chose to pay after the fixed 
period agreed upon i:oi' the mortgagee’ s enjoyment. In the case o£
Krishna v. relied upon by the learned Judge in the
C'oart below the agreement was of the same kind as that in 
S//.aik Idnis casê '̂ .̂

We reverse the decree of the lower appellate Court and restore 
that of the first Court with costs throughou!] other tliam tho costs 
of cross-objections.

Decree reversed.

G. 23. E.
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APPELLATE CIVIL.

Beforo iSlr Basil Bcolt, lit,, Chief Justice, and M r. Justice Batohelor.

OANESH N A EATA N  SATHE (OEiawAi OrroMN'r), A p p iicast, v. 
PURUSHOTTAM GAHGA’DHAE IvAIlYE (OmaiHTAt, Applicant),, 
Oppojsbns,'̂

Civil Fi'ociduri' Code {Ad V of IVOS), seotioii 151—Decree of Small Cause 
GQii)'l'~-Moneij lying iH' deposii iu the Court of the First Class Subordinate 
Jtulgo—Attachment mid recoveri/ o f raoney in execution of the Small Gmse 
Cotirt decHo.—Suit in the Court of the First Glass Suhordinate Jtulge for a

e»
A JSTo. 120 of 1900 under extraordinai'y juvisclktioii,

(1) {;vS92) 17 Boin. 425. 0̂ ) (1891) 16 Bqm. S03.
(2) (1^98) r. J., p, 43. “■ W (lf:93) 20 Bom. 296.

(5) (1908; L,E.6ir>,
' 3J1522--9

lyqO.
Sê  hmhc-r 28.


