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We think that the question of domicile is wholly irvelevant to
the question of jurigliction in such o ewse as the present,  The
words of the Act alone have to be construed, and the words of the
Act are #“that an application must be made to the Distriet Court
having jurisdiction in the place where the minor ordinnily
resides 7',

The minor is living in Baroda aud he has no obher place of vesi-
denee, and he has, with the exeeption of bwenty-eight days, lived
in Baroda, for nearly three years, We, thevefore, think {hat
Baroda is the place where the wminor ordinarily resides within
the meaning of seetion 9.

It is argued on behalf of the respondent (with whatb corveetiess
wa do not know) that the Mission [ouse in Davoda wheie the
minor is living is in Dritish Cantomuents and is within the
jurisdiction of the Judicind Distriet of Broach, 1 vay beso, Imb
even if it is so, that does not give jurizdiclivn to the Distyiet
Judge of Ahmedabad,

We set aside the order of the District Jndge andallow this appeal
with costs,

Order varepaeid.
G.oB I

APPELLATE CIVIL,

Before 8ir Busil Seoit, Kb, (Chisf Justice, and M, Justise Babohuor,

PARASHARAM VISIINT DADBKE axn orures  (Onianan Poagyymeg
AND Durexnants 1—5), AvrBrnanms, o, PUTLAJIRAO RATDBALAO
AND OTUTRS (ORIGINAL DupEspanes G- 18)%

Bombay Regulation V' of 18, section SV, clunse S ifiuein iy
mortgage of 1869—dgreciaent o puy the debb qjler fived periid~Snit by
mortgagee aftcr the expivation of the peatod for Lhe roovery of the dedi by sele
of mortguged property. .

A usufmetuary morbgage oxeented in the year 19649 confained the o fowing
agreement s ”

# The amount of Re, 1,700 §s borrowed on the sadd yromises,  Wo theen of us
shall, after paying off the said ameunt of debt uftee fiflean yones frens this day,

¥ Bocond Appeal No, 997 of 1905,
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.
redecm our premises. Dovhaps auy one of us three might within the perfod
pay off ab one time ths amosunt of rupass aecording to Lis share, you should
allow redumption of the premisos proportionately after receiving the amount and
you should pass a receipt for the monies received.” )

Tn the year 1803 the yuortgagee having bronght a suit for the recovery of
the mortgage dobt by sule of mortgaged property, the first Court allowed
the claim, bub the appellate Conrl roversed tho deerae and digmissed the suib on
the gronnd that where in Lhe ease of & usufructuary mortgage the mortgagor
agrees to redeor by payment of tho prineipal after a stated period, the
mozfgagee has no Ligher or better 1ight thanhe has undar a simple usufroctuary
mor{gaye.

ZLedd, on sevsnd appaid by the plaintifls, that the mortgage in suit was
aovernel by elange 3, section X'V of Rogulation V. of 1827, and there heing
nothing in the torms of tho agroement betweon the parties which either expressly

or by implisation fndicated that the property should not by means of a suit be
applied in liguidation of the debs, the suit would lie.

Tha decree of the appellats Courk reversed and that of the first Court restored.

KMuhadafi v, Joti Ly and Rumchrndra v, Tripurabai®), followed.

Shails Lhrus v, Abdul Bahiman®, Sudashiv v. Vyankatrao® and Krishna
v. Hari®, gxplained.

Seconb appeal from the decision of J. D. Dik shit, Assistant
Judge of Ratnagirl, reversing the deerec passed by Sheshgiri,
. K., Subordinate Judge of Dapoli,

The property in suit originally belonged to three brothers,
Kalbarao (father of defendants 6--8), Abajirao and Bajirao.
They mortgaged it on the 9th April 1862 to Vishnu Raghunath
Dabke, an ancestor of the plaintiffs and defendunts 15, for
Rs, 1,750, The mortgage was usufructuary, The material
portion of the deed was as follows s

Accordingly ua abovesaid we all three of ns have this day delivered over
into your pusscession for the enjoyment as morlgagee the 53 #hikans inall of
our share eongisting of the rice fiolds and varkas lands, You may yourself
mako the eakived thereof or way give to cthers on rent and ghumdo ; and
whatever renls and profits you will got is o Le applied by you towards the
mitistastion of intevest (i, in licw of interest) and you should pay the
Governiont assesgrent in the Zhute of Kalbarao, our eldest hrother, in whose

{1y (1892} 17 Bow, 425, () (1891) 16 Bom. 303,
&) ( Mb) P, peotih () (1895) 20 Bom, 296,

() (3908) 10 Bom, ¥u R, 615,
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name the kketr stands in the Government resords. The amount of TRs. 1,750
ig borrowed on the said promises  We threo of s shull after paying off the
gnid amount of deht aftor fifsoan yoars from this day redeem our premises.
Perhaps any one out of us three might within the poriod pay off at one time
the amount of rupess according to his shave you should allow redemption of tho
Premises proportionately after reseiving the amount and you should passa
receipt for the rupees received.

"Tn 1880 Vamnaji Vishnu Dabke, a deccased son of the mort-
gagee, obtained a money decrce against Kalbarao. In exccution
of that decres the mortgaged property was sold and was pur-
chased by Ganesh Vasudev Joshion the 14th October 1884. On
the 56h April 1889 Ganesh Vasudev Joshi sold his title to
plaintiff 1.

On the 18th January 1906 the plaintiffs brought the present
snit alleging that they were in possession of the mortgaged
property by themselves or through tenants till the year 1899
when defendants 6—8 denied the plaintiffs’ title and asserted
their own and that Rs, 1,975 were due to them under the
mortgage., The plaintiffs, therefore, prayed for possession of
the property as owners under the purchase from Ganesh Vasudev
Joshi or as mortgagees or in the alternative to recover the sum
due to them under the wortgage by sale of the mortgaged
property. :

Defendants 1-~5, who were brothers of plaintiffs 1—5 and
cousing of plaintiff 6, admitted the plaintiffy’ claim. They were
joined as defendants hecause they were unwilling to be joined
as co-plaintiffs.

Defendants 6 - 8 answered inler alia that the property in suit
was their ancestral estate and the plaintiffs had no intevest therein,
that the auction sale against their father Kalbarao did not pass
more than his individual interest, that the delivery of possession
at the auction sale was only nominal and the plaintiffs never got
actual possession, thab they were all along in possession and the
claim was time-barred, and that they did not adit the mortgage
transaction and nothing was due under it.

The Subordinate Judge found that the plaintiffs’ title as
owners was not proved, that they were not in possession within
twelve years before the suit, that they werc not entitled to
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possessin as purchasers or mortgagees, that the mortgage relied
on by the plaintiffs was valid aud proved and that the plaintiffs
were entitled to recover Rs. 1,975 under the morbtgage. He
therefore pagsed a decree directing the defendants to pay to the
plaintiffs and defendants 1-~5 Rs. 1,975 with plaintiffs’ costs
within six months from the date of the decree and in default the
amount to be recovered by sale of the mortgaged property or
a sufficient portion thereof. The following are some of the
observations of the Subordinate Judge in his judgment ;==

This is the case of a mortgagee in possession obtaining a money decresand sub-.
sequently selling the eguity of redemption through a transferse and ultimately
buying it himself from the auction-purohaser. If scction 99 of the Transfer
of Property Aet applied such a sale, held otherwise than by imstituting a suit,
would be void (I. L. R. 12 Mad. 325; 1. L. R, 14 Mad. 74; Bombay Law
Reporter VII, page 1). The only question is whether the principle of thesection
would be applicable to the present mortgage, whieh is of 1869, having regard to
clause (c) of section 2 of the Aet, which excludes from the operation of the Act,
any right or liability arising out of a legal relation constituted before the Act
came into force. The case reported at page 129 of T. L. B. 10 Madras is an
instance of the seetion being applied to a mortgage passed before the Act eame
into force. See also I, L. R, 12 Cal 883. Besides [, L. R. 1 Cal. 337 was
decided hefore the Act and 1aid down that a mertgagee is not entitled by means
of a mon ey deerec obtained on a collateral security to obtain sale of the equity
of redemption separately. This case was fullowed by our own High Court in
L L R 4Bom 57 and I. L. R, 5 Bom. 5. These authorities lead me to hold
that even apart from tho Act, the sale held otherwise than by a suit upon a
decreo obtained by the mortgagee was invalid, and that plaintiffs did not
agquire a valid title by their wltimate purchase from the auction-purchaser,
It is true the mortgagee transferred his decree before execution, but the
transfer was subject to the equities which the mortgagor might have enforced
under section 233, Civil Procedure Code, against him (I, L. R. 22 Cal. 813),

On appeal by defendants 6—8 the Assistant Judge found that
the mortgage sued on was not subsisting, that the plaintiffs
were not entitled to recover anything under it, and that the
claim was barred by the detend'mts adverse possession, He,
therefore, reversed the deéree and dismissed the suit. In the
course of his judgment the Agsistant Judge made the followmfr
remarks :—

The ruling in Krishne v, Havd; 10 Bom. L. R. 615, dispels nll the delusion
on the question of law involved ina case like the present. Exception was

talen at the bar to the correctness of the decision on the ground that it js‘ ,
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ineonsistent with a previous decision of a division beuch of our Iigh Court
reported at p. 425 of L. Lo B 17 Bom. (Makudaji v. Joii). 16 was furthor
argued that the last quoted decision was not brought bo their Tovdships® notice
when Krishna vo Heriwas decided and it was covsequently nob referred 10 and
considered. I cannob aceept this argument as sounds Tho wmain tesh is,
whether the property is hypothecated ov whether it was the infention of tha
parties to make the property liable to be braught to mle in vase the promisad
payment was not made. Their Lordships had beforo them this sownd test and
thoy havo observed : % We do ot find that Lhis document conlbaing anything
more than & personal and conditional prowmise to paye We do nob seo any
indication that tha property was hypothacated vx that it was ever the intention
of the parlics that ib should be liable to by bronght to wale i ease the promised
payment was not made.” I was therefore abmolutely nocessary to refor fo the
ruling in Mahadajiv. Joii, 17 Bom. 425, for in thab case Candy, J, has distinotly
obsorved “ there was o distinet covenant to pay the peincipal and the Tond was -
socurity for the same,” (p. 428). The prineiple enunciated in the latest mling
cited above has beon long wgo resegnizad by one High Cowrl (Shaik Idrus v,
Abdul, 16 Bony. 308).  Tha reasons given in the full Beneh Madms decision
(Komgayo v. Kolimade, 27 Mad. 526) canbo very eusily refuled.  DBub ag there
ig an express ruling of onr High Corrt il is nob neeessary Lo o xo.

Tyen if the mortgage as regards lands were o combination of o simple and
usufruetuory wortgage the suib baving heen institnted wore than 13 years
after the due date has been barved (Fusadeoa v Shrindvase, 4 B, T B, 1104),

Tlaintitls and defendants -5 preferved a sceond appeal

K. N. Koyaji for the appellants (plaintilfs and dJefondants
1--5) :=The Assisbant Judge crved in veversing the deeree of the
fivst Court for sale. The present case is governed by Regulation
V of 1827, section XV, clause 3. I iy a settled Jaw In this
Presidency thab in cases governed by the Regvlation, the mort-
gaged property is liable to sale where there is promise to pay s
Mahadaii v. Jots O, Yashvant v. Vithal @, Hewraj v, Primbul: @,
Ramchandra v Dripurales O,  In Shwk  Tdras v.  Abdul
Rakiman W and Sadashiv v, Pyankalreo © there was no prowise
to pay, so those cases are inapplicable.  The yuling in Avishiu v.
Hari @ is distinguishable.  The judgment i thab case pros
ceeded on the basis that there was a conditional promise to pay.

(1) (1892) 17 Bow. 425, () (1898) 1% 3o, po Ak
@) (1898) 21 Yom. 267, @) (I891) 16 Do, G005
) (1807) . T, p. 4106, (6) (AHOD) 20 Vonn 200,

(7) (3008) 10 Bow, L B4 615,
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N. V. Mandlik for the respondents (defendants 6~8) ==The
appellants cannot elaim the right of sale, the bond being, as
found by the lower Courl, a purely usufructuary one. The case
is governed by the Transfor of Property Act which provides,
section 67, that a usufrucbuary mortgagee is not entitled to geb
tho property sold.  Even if the ease be governed by Regulation
V of 1827, still there is no personal covenant in the deed sued
on. The mortgagee is to hold possession of the property only.
He has no right ol sale: Sadashiv v. Vyankairao V), Shaik Idrus
v. Abdul Rahiman @, Krishuaje v. Wasndeo @, Jafur ITusea v.
Rawjit Singl ¥,  Even admitting that there is a personal cove-
nant, still that is not sufficient, There must be in addition to that
aright of sale spacifically given: Krishna v. Hari W, Kashi Ram
v. Gardar Singh O, Shail Idrus ve Abdul Raliman @, Ka ishnaji v,

' ﬁ’"[:mu.feo @,

As to hypotheeation, the definition of morégage requires the
creation of security or hypothecation; see section 58 of the
Transfer of Property Act. A mere hypothecation clause by
ibself in a usufructnary mortgage does not give the mortgagee a
right to sell which, as usufructuary mortgagee, he does not
pc,%sum. The rulings in Bamehandra v. Tripurabai O, Yaskvant

v Vitthal © and Mahadaji v. Joti @ ave inapplicable, In those
cases there wag a personal covenant and a right of sale was
conbemplated, while the mortgage in the present case is a simple
usafructuary wortgage, The Assistant Judge in appeal was
conversant with the language in which the bond is written.

Section 93 of the Transfer of Property Act is applicable, and

if it eanuot divectly apply, it embodies the law as it wag
adwinistered before its enactment and is not a departure from
that law ¢« Suthuvayyon vo Muthusami 09, Durgayya v. dvanthe @,
Bligggoiutiy Dogses v. Shawacharn Bose 19, Martand v, Dhondo @

(W) (L893) 20 Boia, 206, (@ (1898) P, J., p. 43.

() (801) 16 DBowm, 303, {8) (1895) 21 Bom. 287,

9 (1901) 3 Bom, L. T2, 156, ™ (1892) 17 Bom. 43,
) (1897) 21 Al 4 (0) (1388) 12 Mad. 825,
) (190%) 10 Bew. T, R. 615, (1) (1890) 14 Mad, Td

(“J (1‘)0{) 28 All, 187, g (1) (1876) 1 (al. 337,

(13) (1897) 22 Bomn 624,
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and Chuadra Nath Dey v. Burrodz Shoondury GhoseV, In
Husein v. Shankargiri @ the facts were altogether different,

Scorr, C. J, :—The lower appellate Court has reversed a decree
for sale obtained by the plaintiffs as mortgagees. The ground

-assigned for this decision i3 that where in the case of a usufruc-
-tuary mortgage the mortgagor agrees to redecm by payment of

the principal after a stated period the mortgagee has no higher
or better rights than he has under a simple usufructuary
mortgage.

The mortgage in question was effected in the year 1860, A

‘that date the right of sale by mortgagees in the mofussil was
‘governed by Regulation V of 1827, section XV, clause 8, which

provides that in the absence of any special agreement or
‘recognized law or usage to the contrary either party may at any
time by the institution of a civil suib cause the property to be
applied to the liquidation of the debt ; the surplus, if any, being
restored to the owner.

In the case of wmortgages prior in date to the time when the
Troanster of Property Act was extended to this Presidency, the

‘then existing rights of the parties remain unaflected ; section 2

of Act IV of 1882, Wo are, therefore, in this case ouly
concerned with the law enacted by the Regulation and with the
terms of the agrecment between the partics.

The instrument of mortgage after providing that the mortgagee
in possession should manage the propersy, taking the profits in
lieu of interest, proceeds :

“The amount of Ba. 1,760 is borrowed on the sall prowmises. Wo three of
us shall after paying off the sald awmount of debt ofter 15 youw from this day
rodeo our premises. Perhaps any ono of us thros might within the period
pay off at one time the amount of rupeos accorling to his share, you should
allow redemption of the promises proportionately after receiving the amount
and you should pass n receipt for tho monios recvived,”

The period of 15 years has long siuce expired and the question
we have to determine is whether theve is contained in the words
above quoted expressly or by implication any agrecment that

() (1895) 22 Cal. 813, @ (1898) 23 Hom, 119,
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the property shall not by means of a swit be applied in 1909

liquidation of the debt. We think there is not. Pavasmanan
’ o

The case is very similar to those of Mekadaji v. Joti ) and Turissmso.

Ramchandra v, Trapurebai . There iy a distinet covenant to
pay after fifrcen years, with an option to pay within that period,
the money borrowed on the premises.

It s an agreement of a different class from those which were
under consideration in Shaik Idrus v. Abdul Rokimen © and
Sadashiv v. Fyankatrao™®, In these cases there was no promise
by the mortgagor to pay, but it was provided that he should be
free to take possession whenever he chose to pay after the fixed
period agroed upon for the mortgagee’s enjoyment.  In the ease of
Krishua v. Hari,® velied upon by the learned Judge in the

‘ourt below the agreement was of the same kind ag that in
Shask Idrus case®,

We reverse the decree of the lower appellate Court and restore
that of the first Court with costs throughout other thay the costs
of eross-objections,

Decree reversed.

G, B. R.
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Before Sir Basil Scott, K., Chief Justice, and M. Justice Batelolor.

CGANLESH NARAYAN SATHE (Orieryal OrPoNNt), APPLICANT, .
PURUSHOTTAM GANGADHAR XARVE (Oziciwat  Aprnicame),
OrronrNT,*

Civil Procedurr Code (et V of 1908), sevsion 1581—Decres of Small Conse
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Judye—Attockment and vecovery of money in cxecution of the Smull Couse
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