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A P P E L L A T E  C IV IL .

Before Mr> Justice Chandavarlcar and M r. Justice lleaion.

190&, YIITAYAK YAM  AN PAEANJPJil (op joinal Piainim w), A pi'ellant, ??;• 
Septmltrl4i> ANAN'DA vat,ad EAM JI (orig ina l D ktendant), EiiSi-OHDENT.®

IjiotlHctrilOU jict ( (>f 18?7Ji XiOf clctltiSC .IiiiVCCUtlO')l~~
fj-;p-in-aid o f exectdion—AfpUaations fo r  cxccyuiion presmtcd hy aitngnGe' 
o f dearce-holder—Dismisicd c f  the apidloatum fo r  non-'prod'uction of 
assiffnment deed.

A decreo wjis passed on tlie l2tli October 1804 and an appUcatiou to esecxito 
it_was made l)y the decrec-holdcr on tlio iGth Aiiguat 1897. The process fee wot 
liaying been paid the application was struck olf. Ih o soooiid appli«itloii to 
esQ G ute the decree was pi'esentod on the 16th Aiigvist 1900 by tho aBsiguOG of the 
decrae-holdoT; but as ho did not produce the assigumonfc the application was 
struck off on the 27th Octobor 1900. The third application whs proseiitod by a 
miiJchtyar of the assignee on the 11 bh August 1903 ; hxit as uoithor the assign
ment nor the muMti/arnama was i:iroduced it was stnick olJ on the 9th Octo
ber 1903. The same muHtydY presented a fourtlv application on the 19th 
December 1905. A notico was issued to the judgment-dobtor under section 
248 of the Civil Procedure Cod© (Act X IY  o f 1882) and the application 'waa 
disposed ofj the dooree-holder agreeing to accept a pa.ymcnt) o£ Es. 45 from- 
the judgment-debtor. On the 11th December 1906, the iiftli application to 
execute the decree wsis filed. Tho lower Courts holding that tho sccond and 
third applieatioiiB could not ho regarded as ap|)lication8 for execution made in 
accordance -with law, dismissed the fifth application as bttrred l»y the Itur 
of limitation

MeUy that the present application was not barred, for the non-production o f  
the muhht'^arnama and the as^gnment did not prove that tlioy did not 
axist in fact,

Ahdul Majid v. Muhammad FaisiiUaMi), followed.

Second appeal from the decision of F . J. Yarley, District 
Judge of Aliniednagar, confinning the decrec passed by G, B*. 
Laghate, Subordinate Judge of Shevgaon,

Proceedings in execution.

On the 12th October 1894 a dcereo was passed against 11 le 
defendant Cliima Raniji for Bs. 200, which was made payable in 
four yearly instalments of Rs. 50 each.

* Second Appt'al Ho. 40 of X90&. 
a) (1890) 13 AIL 89.
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The first application to execute this decree was presented by 
the decree-holder on the 16th August 1897. Process fee not 
having been paid the darkhast was struck off.

The decree was then assigned to the Eippellantj who applied to 
execute it on the 16th August 1900« 'Uue deed of assignment 
was not produced j and the application was struck off on the 
27th October 1900,

The third application to execute the decree was filed on the 
11th August 19U3j by a muMd?/ar oi the appellant. This dar- 
kIiast &ho w&s struck off as the assignment and the mikhtyar- 
nama was not produced.

On the 19th December 1905 the fourth' application was 
presented. jSotice was thtreupon issued to the judgment-debtor 
under section ^48 of the Civil Procedure Code of 1882. The 
decree-holder agreed to receive Rs.45 from the judgiueut-debtor : 
and the application was accorduigly disposed of.

On the n th  December 1906, the present application to execute 
the deci’ee was filed.

The Subordinate Judge dismissed the application as barred by 
the law ol limitation. His reasons wore expressed as follows

We huve to sec whether thovo is aay darkhast pre;ioi'jfced ]>y the right pM ij, 
betwoen the second dfxr/fi/icwi of 16th August 1900 and the'pvosent darkhast 
of lltiii Beceuiber 19U6. The answer 1b that there ia no darkhast presented in 
accordance with law, in tlils interveuuig time,

Tho of 11th Augusfe 1 QOS was not presented by the right party.
Therefore tho Lxst preceding tkirkfiast, although entertaiued and ordered to be 
proceeded with, was bai'red by liiuitatlon counted i'rom the darkhast of lOOOj in 
which also thij right to apply doea not a.ppear to have been proved, the 
darhhust o f 190u being noli one in accordajiee with law. I f  the last preceding 
darhhad is haired for the above reasons, the darhhaat under coasidoration is 
alao barred.

J tlioref oro huld thut the present application is barred by limitation under 
lU'ticle 17U of the wecoud schedule of the Limitation Act.

On aj)pea]  ̂ the District Judge arrived at the same conclusion. 
The grounds of his decision were expressed as follows ; —

The eases quoted by appellant’s pleader {fia lklim d M/mdar r, B a i . 
/S'/ii'uA'o/’W tuid iV"apa/ Chandra Badookkany. Amrita hall Sadoohkm^))

1909.

YmAYAK 
V a m a it  

« . '  
A n a h b a .  
VAIiAD
Ram jr.

(1) (i£90) 15 Bom, 243. 
B 1344—10

m (189ft) 26 Cal. 888,
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1909,

V lH A IA K
V a m a k
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A n a n d a

VAIiAD
Bamji.

presuppose -iJhatthe Gonrb wiis moved by au. untliovisocl poi’son,. It ia ndaiitted 
that no imiklityarpcitj'a was filt'd iw tho dU'Tkhast No. 8, and tlie previous 
assignment lias not been pi’ovod undev aoction Civil Procedure Code. 
It is contended tliiit it is open to Uie transfia-eo io |)rovo that lie is entitled 
under tis {issigiinient {BalHshen Das v. BcclnnUi 7tof"/'('))atany wtago, but the 
facts in this ca,se appoar to luivo been muievially iliiTerunl- I f  no innMtyar- 
paira was tiled in darkhast Wo. 4B3 of IS'03, it is iinpowailili) to lioldthat it was 
an application in accordanoe with law. Nor lias any niitlK.irifcy Ijeen cited to 
show that a Court is precluded t’roni giving' olToc-t to a- <leix'ot of thia nature ut 
auy time, and that it is bomid to m/bice only ilui (hi>rkliitd hciforo it.

The plaintiff appealed to tlie Hiirli Oourfc.

P. P. KJiare, for the appellant :-"Tli(i lower Courts have lield 
that the second and the third applications were not made in accord
ance with law, himply because the aMsi,i;nuionfc and the ^mihhtyar- 
mma were not produced. In this they wore wrong. tSee Ahchd 
Majid V. Mukanvuud F d i i i \ i \ ^  Abd'td Kti>remn v. Ch.ukhm^^\

D. W, Filgmnlcai'i for the rcsporidynt:— The intervening' appli
cations Nos. 2 and '3 are not made in nccordance with law. The 
deed of assignment and the muhhiyarnama not having been 
provedj the application's cannot be regarded as having been 
presented by a proper person. See Balkuhen J)as v. Ikdniati 
Koer Eafisiiddin Ghowdhri/ v. Abdool ; o.nd C'haUar v,
Bewcd Singĥ K̂

The case ofc' Ahdul Majid v, Muliamnmd Faknllah^ '̂  ̂ does not 
apply because here the findijig of fact i.s that the assignment and 
the mihUyarnama were not proved.

CiiANDAVARKAiij J. t—Thefacts material for the purpo.seH of the 
points of law raised in thisi second appeal arc shortly these. A 
decree was obtained on the 12fch October 189*4 hy the assignor of 
the present appellant. On the 16t,h August 1897 the first duf" 
hlml for its execution waw presented by tin; dcicree-holder himself. 
But as tlie process fee was not paid, it was struck ott The Hecond 
darkJmt was presented on the 16th Aii'-'uwt 19G0 by the pro,sent 
appellant; but it wa,s struck off on the 27tli October 1900 on the

(1) (1892) 20 Gal. 388. 
(3) (18S0) 13 A ll 89.

' (187SI) -1 C. L, R. 253.
W (189,1)20 Cal. 755,

(G) (ISSO) tJ. A ll di.
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groi^nd that tlie assignment^ not liaving been procliieeclj was not 
proved. On tlie l it i i  August 1908, a person cailing hirnseif the 
mulhUjar assignee presented the third (hflcJiad, But as
neither the mvkhtyarna'm nor the deed of assignment was 
produced it was struck off on the 9th October 1903. The fourth 
darldast was presented by the same mukhf^ar on the 19th Decem
ber 1905. A notice was issued to the Judgment“debtor under 
scction 848 o£ the Civil Procedure Code then in force. He not. 

.having appeared, the dark has!; was disposed of*
Both the Courts btdow have lield that the present iarhhast 

is barred by the law of limitation^ beco,uso the second and 
the third darkka^^s caunofc be regarded as a,pplications for 
execution made in accordance with law. We cannot agree with 
that view. These two darkhasfs were disallowed, not because 
the persons who made those applications were not competent to 
make them, but merely bceause they did not produce evidence 
to satisfy the Court that there was an assignment and that there, 
was a mvJJUijarnaym, But from the non-production of these it 
does not follow that the assignmentŝ  and the nmlzlif'i/animim did 
not exist in fact then. It has been held in Ahiftl Majid v, 
Muhammafl luider similar circnmstuncesj that the
application of a party fortho executiun of a decree is a stepdn-aid 
of ifc, though he fails to produce evidence to show that he 
had a right to execjution. Seo also Aldul Kureeni v.
Neither of the lower Courts has 'foand, iti the present case 
whether the assignee was in fact an asdg'nee, at the date of his, 
application and was compelent to ,make it, n̂ 'r hfis it decided 
whether the of the assignee was mnkhtijaf in fact on
the 11th of August 1903 when the third tlarhhau presented*

We, thcrcl'orcj rever.se the decree of the Court below/and 
send back the darhhmi to be dealt with according to law with ' 
reference to the observation.^ herein. Co.sts to abide the result,

1S09.

V iN AtAE
Vaman.

D,
AsAmk
TA LAD
E am .ti,

Decree reversed., 
. J l .  Pu

(t) i ; i  A ll, 80. (2) (I8V9) () a  L, B. 258,
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