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APPELLATE CIVIL.

Before My, Justice Chandovarkar and M- Justice Heoton,

VINAVAK VAMAN PARANJPE (orrernat Praixrier), APrELLANT, v
ANANDA varap RAMIIL (or1giNAL DETENDANT), RUSPONDENT.®

Limbtation At (XV of 1877), dvticle 129, clouse j—Decrec— Enecutivn—
Ktap-in-aid of execution—Applications for execution presented by assignee:
of decree-lolder—IDlismissal of the application for non-production of
assignment deed.

A decres was passed on the 126k Octobor 1804 and an application to executo
it was made by the decrec-holder on the 16th August 1807, The procoss fee not
having been paid the application was struck off.  Tho scoond applieation to
exeeute the decree was presented on the 16th Angust 1900 by the assignec of the
decree-holder ; but as he did not produce the assigument the application was
struck off on the 27th October 1900,  The third application was prosented by o
seukhityar of the assignec on the 1ith Aagust 1003 ; but as neither the assign-
wmant nor the mukhiyarname was produced it was struck off on the 9th Octo-
ber 1903. The same mulhéyar presented a fourth application on the 19tk
Decemnber 1905, A notice was issued to the judgment-dobtor under scetion
248 of the Civil Procedure Code (Act XTIV of 1882) and the application was
disposed of, the deerce-holder agreeing to accept a payment of Re. 46 from:
the judgment-debtor. On the 1lth December 1906, the fifth application to
excouto the decree was filed. The lower Courts holding that the sccond aud
third applications conld not be regarded as applications for exceution made in

accordance with law, dismissed the fifth application as barred by the law
of limitation :—

Held, that the present application was not barred, for the non-production of

the mukhtyarname snd the asffgnment did not prove that they did not
exigtin fact.

Abdut Majid v, Muhammad Faizulleh), followed.
SECOND appeal from the decision of F. J. Varley, District

Judge of Ahmednagar, confirming the deeree passed by . B.
Laghate, Subordinate Judge of Shevgaon,

Proceedings in execution,
On the 12th October 1894 a deerce was passed against the

defendant Chima Ramiji for Rs, 200, which was made payable in
four yearly instalments of Rs, 50 cach.

* Bocond Appesl No. 40 of 1909,
0 (1890) 13 AlL 89,
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The first application to execute this decree was presented by
the deeree-holder on the 16th August 1397, Process fee nob
having been paid the darkiast was struck off,

The decree was then assigned to the appellant, who applied to -

esecute it on the 16th August 1300, The deed of assignment
was nobt produced; and the application was struck off on the
47th October 1900,

The third applieation to exccute the decree was filed on the
11th August 1908, by a mukltyar of the appellant. This dar-
khast also was struck off’ as the assignment and the mukhiyars
nama was not produced,

On the 19th December 1305 the fourth: application was
_presented. Notice was thereupon issued to the judgment-debtor
under section «43 of the Civil Procedure Code of 18582, The
decree-liolder agreed o receive Ry, 45 from the judgment-debtor ;
and the application was accordwgly disposed of.

On the 11th Decembor 18086, the present application to execute
the deerec was filed.

The Subordinate Judge diswissed the appliestion as barved by
the law of limitation. His reasons were expressed as follows s —

We have o see whether bheve i any darbhast presonted by the vight party,

botween the second darkhast of 16th August 1900 and the present durkhast
of 11th December 1906, ‘Lhe avswer is that there is no daskhasé presented in
accordance with law, in this intervening time.

Tho darkhast of 11th August 1905 was nob presented by the right pavty.
Therefors the last preceding darkhast, although entertained ond ordered to be
proceeded with, was barred by limitation counted {rom the durfhast of 1900, in
which ulso the right to apply dous nob appear to have been proved, the
darlhast of 1003 being not one in accordance with law. IF the last preceding
darkhest 13 barved for the above reasons, the darklast under consideration is
also barved.

1 therefurs hold thal the prescut applieation is barved by limitation under
article 17 of the second schedule of the Limitation Aect.

On appeal, the District Judge arrived at the same conclusion.
The grounds of his decision were expressed as follows : —

The cases quoted by appellant’s pleader (Dulichund Lhudar v, Bai
ShivkorD wud  Nepal Chandre Sadookhan v. dmrite ZLall Sodookhan®)

(1) (1590) 15 Bom, 242, (2) (1898) 26 Cal. 888,
B 1344—10
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prosuppose that the Conrt was moved by au authovised person. 1t is admitted
that no mnkhtyarpaira was filed in the derkiest No. 8, and tle previeus
assignment has not been proved under sechion 232, Civil Procedure Code.
1t is contended thut it is open to the transfereo Lo prove that he is entitled
under his assignment (Balkishen Das vo Bedmuti Kowr(U) st any stage, but the
facts in this case appoar to have been materially dilteeent. 1f no wewkhdyr-
potra was filed in durkhust No. 483 of 1403, it is impossible to hold that it was
an application I accordanee with law.  Nov has any authorily been eited to
show that a Court is precinded from giving olfeet to o delfeot of this nuture b
any time, and that it is bownd o notics only the dierkfiest before it.

The plaintift appealed to the High Cowrt.

P. P. Khare, for the appellant :—The lower Courts bave held
that the second and the third applications were not made in aceord-
ance with law, simply because the assignment and the wwkhtyar-
awma were not produced.  In this they were wrong.  See didul
Majid v. Mubammad Faizulloh® and dbdui Kureen v. Chukhun®,

D. W. Pilgamkar, for the respondent ;—"The intervening appli-
cations Nos. 2 and 3 are not made in accordance with law, The
deed of assignment and the mukldgarname not having been
proved, the applications eannot he regarded as having been
presented by a proper person. Sce Bullishen Das v. Bedmati
Koer O, Hafizuddin Chowdhry v. Abdool Aziz®; snd Chuliar v,
Newal Singh®,

The case of Abdul Majid v. Mukammaed Faizullah® docs not
apply because here the finding of fach is that the assignment and
the mukkiyarname were not proved.

CuaNpAVARKAR, J.:—~The facts material Lor the purposes of the
points of law raised in this second appeal wre shortly these. A
decrée was obtained on the 12th Getober 1894, by the assignor of
the present appellant. On the 10th August 1897 the tiest dor-
khast for its execution wus presented by the deeree-holder himselt,
But as the process fee was not paid, it was steuck off.  The seeond
darkhast was presented on the 16th Aungnst 1900 by the present
appellant, but it was struck off on the 87th Octoher 1900 on the

() (1892) 20 Cul. 888, ) (187 5 O I R, 258,
) (1880) 13 AlL 8. (43 (1593) 20 Col, 7505,

) {1580 L2 Al 6,
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ground thab the assignment, not having been produced, was not
proved. On the 11th August 1908, a person calling himself the
mukhiyar of the assignee presented the third durkhast. Bub as
neither the mukktyarnane nor the deed of assignwent was
produced it was struck off on the 9th Qctober 1903, The fourth
darkhast was presented by the same maukkéyer on the 196h Decem-
ber 1905. A notice was issued to the judgmentedebtor nonder
seetion 248 of the Civil Procedure Code then in force. He nof
_having appearcd, the darkiest was disposed of.

Rotli the Courts below have held that the present darkhast
is barred by the law of lwmitation, because the sccond and
the third #erkhus’s cannot be regarded as applications for
execution made in accordance with law, We cannot agree with
that view, These two darblhasls wore disaﬂowed; not beesuse
the perscns who made those applieations were not competent to
make them, but merely beeause they did not produce evidence
to satisfy the Court that there was an assignment and thab there
was a mukhtyarnama.  Bub from the tinn-prc)(.hlciion of these it
does not follow that the assignment and the mabhfyarnana did
not exist in faet then, It has been held in dbdui Majid v,
vhammad Faiznllal®, vnder siwilar cirenmstances, that the
application of o party for the executivn of a decreeis a step-in-nid
of it, though he fails to produce evidence to show that he
had a vight to execution, See also Aédul Kureem v. Chulhun®,
Neither of the lower Courts has foand in the present case
whether the assignee was in fact an assignee, at the date of his
application and wuas competent to anake it, nor hag it decided
whether the mubhtyarof the assignee was mudftyer in fact on
the 116h of August 1903 when the thivd darkbase was presented.

We, therefore, rveverse the deerce of the Court below and
send buck the dardiast to Le dealt with according to law with
reforence to the observations horein.  Costs to abide the result,

Deevee reversed;

R, R,

(1) (18003 15 Al &9, 21879y 5 & T, R 288,

B 15221
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