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APPELLATE CIVIL.

Before My, Justice Chandavikar and My Justice Hayward.

KHUSHALCIIAND PEMRAT MARWADI (orieivaL  DEFENDANT),
ArreLnant, » NANDRAM SAHEBRAM MARWADI (OBIGINAL

PraiNTirr), RESPONDENT.H® .

Civil Procedure Code (Act XIV of 1882), sections 276, 205, 520, 5954
Ezecution of decrce—~Attackment of properiy—Transfer of evecution
proceedings to Collector—Property re-attached under another decree between
same partics—~Second execution proccedings transferved o Collector—COlaim
under the first decrec satisfied by compromise—Collector askhed to retury
the darkhast es disposed—Judgment-debior alienating the pa'og)ea~t;y;0[a5”3
Sfor rateable distribution under another decice—Claims enforceable under
the attachment—=Dills of Sale Act, 1878, seetion 8—DPractice and procedure.

In execution of a money cesree which tho plainliff obtained against B,
certain property was attached and ordered to be sold. The execulion proceeds
ings were thereafter transferred Lo the Collector under seetion 320 of the
Civil Procedure Code of 1882, In the meanwhile, the plaintiff obtained another
money-decree against B, in execntion of which the property was again attached.
These execuiion procesdings were also tramsforred to the Collector. While
the Collector was taking steps for the execution of the first decree, the plaintife
informed the Mamlatdar, who was carrying on the exeeution work on behalf of
the Collector, that his elaim under the first decree was satisfled by B, and that the
duvkhast should he returned to the Court as dieposed of. The Collector did so.
Ten days after this, B sold the property to the defendant, who ont of the
consideration moneys sabistiod the plaintiff’s fivst decree and other debis of B,
The plaintiff obtained a thivd money decree against B, in execution of which
the property was gold through the Civil Court and purchased by the plaintify
himself at the Court sale. He then sned to vecover possession of the property
from the defendant. Tn support of the plaintiff’s claim, it was contended:
(1) that the deed of sale relied on by the defendant was invalid, Laving regard
to the provisions of section S25A of the Civil Procednvra Code (Act XTIV of -
1882); (2) that the Collector was not warranted in acting upon the plaintifi’s
adumission that the decree had beon satisfied, Lecause the satisfaction ras one
made out of Cowrt, and not having been certified to the Court, it could not
be recoguised as o payment of the deeree undor soction 258 of the Code; and
(3) that the sale 1o the defendant was illegal and void under section 276,
heeanse the property was on the date ofthe sale under attachment in the
plaintiffs durklasé ultimately disposed of by the Collector, oun the strength
of the plaiutif’s application that it showld be rvetumed to the Cowrd ag
“‘disposed of ' in consequence of the decvee,

# st Appeal No. 501 of 1001,
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Held, {1) that the sale to defondant was not vold under the provisions of see-
$ion 325A, inasmuch as sections 322 to 825 presupposed a deeree which had to
Ve satisfied and whjch was therefore capable of exccution. That could not be
said of a dgerae which its holder by his doclaration to the Collector acknowledged
to have been satisfied.

(2) That the intimation to the Collector, wha was in charge of the execu-
tion, amounted to a dup cortifying of the adjustment of the decree, which
eatisfied the condition’ of section 258,

Kuhammad Said Khan v, Payay Saku®), followed.

{38) That section 276 did not apply; for though the attachment had existed
at the date of the sale to the defendant and was never formally raised, the
darkhast claim having been satisfied was no longer enforeeable under it.

Held, forthdr, that the second attachument itself was illegal under the
provisions of the last portion of the first paragraph of section 325A ; and
it eonld not affect the private sale to the defendant by B,

Held, also, that the sale to the defandant was mot illegal and void under
section 276 of the Code by reason of the second durbiest.

The moment the attachment of the plaintiﬂ?‘came to an end by reason of the
satisfaction of his first decree sent to the Collector for exeeution, all claims
enforceabls under the attachment ceased to be enforceable under it.

A c¢laim under another decree cognizable under section 295 ceased to be
operative for the purposes of sections 276 and 295, the same being dependent
upon the sontinuance of the said attachment.

Soralji B. Warden v, Govind Bamji@, distinguished.

Umesh COhunder Roy v. Roj Bullubh Senl® ; Gobind Singh v. Zalim
Singh  ; and Kunhi Moossa v. Makki(s), followed.

When o deoree-holder intimates to the Collestor that his decree has been
satisfied and that the necessity for its execution by the Collestor has ceased to
exist, the Collector's powers under ssctions 322 to 825 also cense, because the
very foundation of them, consisting in the fact of & decreo which is alive and
capable of execution, has disappeared.

The provisions of seotion 276 of the Civil Procedure Code (Act XIV of 1882)
make the private alienation void, not absolutely but only *“assagainst all claims
enforceable under tho attachment ™ wreferred to in it. Where the execution
proceedings, in the course and for the purpose of which the attachment was
made, have come toan end on aceount of satisfaction of the decres by

judgment-debtor, and in consequence the decree is no longer alive, the,

(1) {1894) 16 All. 228. (3) (1842) 8 Cal, 279,
(2) (1891) 16 Bom. 91, {#) (1882) 6 A}, 33
{5) (1899) 23 Mad, 478,
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attaschment also eeases and there is no longer any claim “ enforceable” undoer
the attachment to make the private alienation effected by the judgment-debtor
under the attachment void. The person for whose protectici: section 276 was
primarily intended has had his olaim in that event satisfied otherwise ‘than by
the attachment. As to any claim under anobher decree, cognizable wnder
section 295, that had been dependent on the continnance of the said attachment,
whon that attachment was swept away, sll other claims cognizabls under it
eeased to be operative for the purposes of sections 276 and 295. The only bar
in the way of the private alienation was removed as if it never existed in law ;
and the question as 4o the private alienation made by the judgment-debtor to the
defendant during the attachment became reduced to one hotween that judgment-
debtor sud his alienee.

SeconD appeal from the decision of B C. Kennedy, Distriet
Judge of Nasik, reversing the decree passed by V. D. Joglekar,
Subordinate Judge at Pimpalgaon.

Suit to recover possession of property.

One Bapu Sakharam was the owner of the property in
dispute. In 1900, Nandram Sahebram {the plaintitf) brought
a suit (No. 614 of 1903) agninst Bapu and obtained a imoney
decree. In execution of this decree, the Court attached the
property and ordered it to be sold. The execution procesdings
were then transferrad to the Collector under section 320 of the
Civil Procedure Code (Act X1V of 1882),

In 1901, the plaintiff obtained another money decree against
the same judgment-debtor. The property was again attached
in execution of this decree and the execution proceedings were
also transterred to the Collector.

The Collector was in management of the property through the
Mawmlatdar, who was informed by the plaintiff, on the 21st May
1904, that his claim under the fivst decree was satisfied, On the
same day the Mamlatdar made the following endorsement on the
darkkast: “ As the darkhast has been disposed of, the pap s ave
sent that they may go to the Court.” The Collector returned,

on the 8th Juns 1904, she papers to the Court, where they were
received on the 18th idem.

In the meantime, that is, on the 81st May 1004, the judg-
ment-debtor sold the property to Khushalchand (the defendant)
in consideration of the moneys which the latter had advanced to
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pay off the plaintiff’s first decree and the other debts of the
judgment-debtor.

The ,plaintiff obtained a third money decree against the judg-
ment-debtor. He applied on the 16th June 1904 to esxecute the
decreg. The Court attached the property again; and sold the
same to the pluintiff in March 1905. The darlhast was dis=
posed of.

The darkhast to execute the plaintiff’s second decree was
pending. It was disposed of in January 1906 on the plaintiff's
informing the Uourt that the judgment-debtor’s interest in the
property was sold already under his third decree.

In 1907, the plaintiff applied for the second time to execute
his decree in the second suit. The property was again attached;
but the attachment was removed on the 22nd June 1907 at the
instance of the defendant. On the same day, the plaintiff filed

the present suit for a declaration that the property was liable to

be attached and sold in execution of his second decree and that
the sale to the defendant was void.

The, Subordinate Judge held that the sale-deed to the defend.
ant was passed for consideration; that it was not intended to
defraud the creditors of the judgment; and that it was valid as
against the plaintiff. He, vherefore, dismissed the plaintiff’s suit,

. This decree was on appeal reversed by the District Judge, who
held that on the day of the defendant’s sale-deed there was a
valid attachment under which the plaintiff could recover. The
claim was thercfore denied.

The detendant appealed to the High Court.

Nadkarni, with P. P. Kkare and D. C Virkar, for the appella,nt
(defendant).—The plaintiff cannot rely on either of his two
atbachments as invalidating the sale to defendant.. The first
attachment had ceased to exist on 21st May 1904; and there
was thencefotward ““no claim enforceable under £4e attachiwent »
within the meaning of seetion 276 of the Civil Procedure Code (Act
XIV of 1882) Refer o0 Umesk Chunder Roy v. Raj Bulluhh
SenW ; dnund Loll Doss v. Jullodhur Shaw® 5 Abdul Rashid v,

@ (1832) 8 Cal. 279, @ (187%) 14 Moo, I, A. 543,
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Gappo Lal');, Golind Singh v. Zabim Singh® ; and Kunki Moossa
v, Mukki®, The judgment~debtor having paid off the plaintiff’s
first decree out of the moneys he borrowed from the defendant,
the judgment-debt was wiped out. The decree having thus been
no longer in existence, the Collector’s power to act under
sections 322 to 325 had come to an end,

Nor can the attachment under his sscond decvee help the
plaintiff. The Court had no power to bry it as long as the first
attachment was in force (wide section 325A, clause 1). This
attachment was void, and the subsequent ovder of transfer of
the proceedings to the Collector was void also. The only course
open to the judgment-debtor was to follow the procedure laid
down by sections 322 and 323. Referved to Murari Das v, The
Collector of Ghazipur®,

Coyaji, with N. M. Samarth, for the respondent.—It was not
till the 8th June 1004 that the Collector ve-transmitted the exe-
cution proceedings to the Civil Court. The nccessity for the
attachment had no doubt ceased on the 21st May 1904, when the
plaintiff reported to the Mamlatdar that his claim was satisfied,
But the attachment continued as a matter of fact to exist till
the 8th June 1904, that is, till the time the proceedings remained
on the file of the Collector. Further, the adjustment of the first
decree was not certified to the Civil Court as provided for by
section 258, Under section 3254, the sale to the defendant was
void, for until the first action of re-transmitting the procesdings
to the Civil Court was taken, the Collector did not become
Junetus oficio. He could exercise any of the powers conferred on
him by sections 322 to 824 of the Civil Procedure Code (Act

XIV of 1882).

The debt due under the second decree has remained unsatisfied,
The pleintiff took active steps to satisfy it. The attachment
placed by the Civil Court in cxecution of the decrec may not :
be permissible, but the transfer of the cxecution proceedings to
the Collector was notice to him of the existence of the second
debt. If the Collecter took no action, the plaintiff should not

() (1898) 20 AL, 421, (3) (1809) 28 Mad. 478.
@) (1883) 6 Al 83, @ (1596) 18 AlL 313,
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suffer thereby. He relied on sections 276 and 295 of the Civil
Procedure Code, 1882, Referrved to Sorabji B. Warden v. Govind
Ramfi D,

KNadkarni, in veply, veferved to Mubommad Soid Khan v. Peyag
Salu® and Lally Trikam v. Bhovia Mithia®,

CHANDAVARKAR, J, :—The question of law arising on this
second appeal depends on a few facts, which are not in chspute
and may be shortly stated, so far-as they are material.

The plaintiff, who is respondent, having in Darkhass No, 1280
of 1900 id Suit No. 614 of 1900, attached the property in
dispute in execcution of his money decree against his judgment-
debtor, Bapu Sakharam, the Court ordered the property to be
sold, and under section 820 of the Code of Civil Procedure (Act
XIV of 188z), then in force, transferred the execution to the
Collector.

While the Collectcr was in management accordingly, the
plaintiff, on the 21st of May 1904, informed the Mamlatdar, who
was carrying on the execution work on behalf of the Collestor,
that, as his judgment-debtor had satisfied the decree, the
necessity for sale had disappeared, and that the darkhast ¢ should
be disposed of”. The Mamlatdar submitted the record and
proceedings of the darkiast to the Collector on the same day
with the following endorsement: “As the darklhast has been
disposed of, the papers are sent that they may go to the Court.”
On the 8th of June, the Collector forwarded the papers accord-
ingly to the Court, and the latter received them on the 16th of
June,

In the meantime, that is, on the 3lst. of May 1904, the
plaintiff’s judgment-debtor, Bapu Sakharam, executed a deed of
sale of the property to the defendant, in consideration of the
.moneys which the defendant had advanced for the satisfaction
of the plaintif’s decree in the darkhasi above mentioned, and
also for payment of other debts of the said judgment-debtor,

(1) (1891) 16 Bom. 01, # (1894) 16 All 228.
(® (1887) 11 Bom, 478, .. .
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The question is, whether this deed is valid, having regard to
the provisions of section 325A of the Code of Qivil Procedure
(Act XIV of 1882).

The fivst limb of the firet paragraph of that section provided

-

a8 follows =

% S0 long as the Collector cau exercise or perform in respect of the judgments
debtor’s immoveable property, or any part thereof, any of the powers or duties
couferred or imposed on hLim by sections 322 to 325 (both inelusive), the
judgment-debtor or his representative in interest shail be incompatent to
mortgage, charge, lease, or alicnate such property or part exewpt with the
writben permission of the Collector.”

c

It is contended for the plaintiff (respondent) that, as the
Collector was in management of the property in dispute on the
date of the sale to the defendant, and could then have exereised the
powers under sections 822 to 325, the -plaintiff’s judgment-debtor
was incompetent to sell and that the sale to the defendant is
in consequence illegal and void. The answer to that is that
sections 822 to 325 presuppose a decree which has to be satisfied
and which is, therefore, capable of execution. That cannot be
said of a decree, which its holder by his declaration to the
Collector acknowledges to have been satistied. The acknow-
ledgment here was made no doubt to the Mamlatdar ; but he was
the Collector’s agent, and notice to him was notice to the
Collector. As a matter of fact, the Mamlatdar accepted the
admission and acted upon it by disposing of the darkhast in the
manner requested by the plaintiff, and the Collector upheld the
Marolatdar’s action. True, it was upheld by the Collector after
the date of the sale to the defendant, but in law that action of
the Collector related back to the date on which the Mamlatdar,
ag the Collector’s agent, had passed his order disposing of the
darkhast.

When a decree-holder intimates to the Collector that his
decree has been satisfied, and that the necessity for its execution
by the Collector has ceased to exist, the Collector’s powers under
sections 822 to 525 also cease, because the very foundation
of them, consisting in the fact of a decree which i is alive aud
¢apable of exceution, has disappeared.
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But it was said that the Collector was not warranfed in acting
upon the plaintiff’s admission that the decree had been satisfied,
because, the satisfaction was one made out of Court, and, not
having, been certified to the Court, it could not be recognised as
o payment of the decree under section 258 of the Code. But
the intimation to the Collector, who was in charge of the execu-
tion, amounted to a due certifying, which satisfied the conditions
of section 258: Muhammad Said Khan v. Payag Saku®. Our
conclusions are confirmed by reference to Rule 15 of the rules
under section 820 of the Code printed at page 52 of the High
Court Civil Circulars, which provides that when execution has
been as far as possible completed, the Collector skall re-transmit
the papers together with the execution proeceedings to the
Court.

Then it was urged against the sale by the judgmeni-debtor,
Bapu Sakharsin, to the defendant, that it was illegal and void
under section 276 of the Code of 1882, because the property
was on the date of the sale under attachment in the plaintiff’s
darkhast ultimately disposed of by the Collector on the strength
of the plaintift’s application that it should be returned to the
Court as “ disposed of » in consequence of the satisfaction of the
decree. But though the attachment had existed then, and does
not appear to have ever been formally raised. the darkhast claim,
having been satisfied, was no longer enforceable under it.

Consequently the sale to the defendant remained unaffected,.

80 far as it eoncerned that derklaest claim.

The question, then, is whether a separate darihast (No. 2439 of
1902), presented on the 13th of December 1912 by the plaintiff
for the execution of another money decree against the same
judgment-debtor obtained in Suit No. 634 of 1901, rendered the
sale illegal and void under section 3:5A. This separate darkhast
was also transferred by the Court to the Collector for execution,
after an order for attachment of the property, because the latter
had alveady been seized of the property under section 320,
The attachment in execution of this decree, existing in fact on

the date of the private sale to the defendant by the judgment-

(1) (1891) 16 AL, 228,
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debtor, is relied upon by the learned pleader for the plaintiff
(respondent before us) as rendering the sale in question illegal
and void, The learned Distriet Judge has taken tho same view,
and in support of it he refers to the second paragraph of *section
895A. But he has overlooked the second limb of the first para-
graph of the section, which provides: Nor shall any’ Civil
Court issue any process against such property or part in execu-
tion of a decree for money.” This second attachment was on
that account illegal and could not affect the private sale to the
defendant by the plaintif’s judgment-debtor. Warther, the
Collector does not appear to have taken any action under
section 323 and, therefore, the case is untouched by " the second
paragraph of section 825A. This separate durkhast in fact never
was and never could have been referred to the Collector under
section 320 by reason of the existing refercnce of the previous
darkhast and hence was wholly unaffected by the provisions of
section 825A of the Code.

The question remains whether the sale by the judgment-
debtor, Bapu Sakharam, to the defendant was illegal and void
under section 276 of the Code (Act XIV of 1882) by reason of
this separate darkhast. It might be argued that it was, because,
though the claim under this separate durklhast could not legally
be enforced by transfer to the Collector, it was still a claim
enforgeable under section 276 read with section 295 of the Code,
as held in the case of Soralys X, Warden v. Govind Remjs®, and
confirmed by the explanation added to section 6% of the new
Code (Act V of 1908).

Bub this argument is nob supported by the language of
section 276 and the authorities with reference lo its proper
construction and effect. The provisions of that section make the
private alienation void, not absolutely, but ouly “as against all
claims enforceable under the attachment ' referred to in it.
Where the execution procecdings, in the course and for the
purpose of which the atbtachment was made, have come to an
end on account of satisfaction of the decree by the judgments
debtor, and in consequence the decree is no longer alive, the

(1) (1891) 16 Dow, 91,
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attachment also ceases, and there iz no lomger any eclaim
“ enforeeable ” under the abtbuchment to make the private
alienation effegted by the judgment-debtor during the attachment
void, The person for whose protection section 278 was primarily
intended has had his claim in that event satisied otherwise than
by the attachment. As to any claim under another decres,
cognizable under section 295, that had been dependent on the
continuance of the gaid attachment. When that attachment was
swept away, all other elaims cognizable under it ceased to be
operative for the purposes of sections 276 and 295. The
moment the decree sent to the Collector was satisfied, everything
depeﬁdent,on it (in virtue of sections 822 to 325A) ceased to
have legal cffgct and there was no claira left which was enforee-
able under #ke attachinent. All obstruction to the legal validity
of the private alienation made during the continuance of the
attachment having been removed, the alienation revived and
became legal, because the question then came to be one entirely
between the alienor and the alience. See Umesk Clunder Rop v. Ray
Bullubh Sen\W), Gobind Singh v. Zalim Singh® and Kanki Moossa
v. Molki®, The principle of law applicable here is the same that
was applied by the Court of Chancery in England in construing
section 8 of the Bills of Sale Act of 1878 in Z# parte Blaiberg:
In re Toomer®. Section 8 of that Act provided that a bill of
sale of the kind specified there “shall be deemed fraudulent erd
void” as against an execution-creditor under certain specified
circunustances. It was held by the Court that it was void, not
to all intents and purposes, but merely to the extent of satisfy-
ing the claims of the persons indicated in the section; that the
section was intended only for the benefit of the execution--
creditor, so that if the execution was swept away, as if it had
never existed, the bill-of-sale-holder became entitled to the goods,
So here, the moment the attachment of the plaintiff came to an
end by reason of the satisfaction of his first decree sent to the
Collector for execution, all claims enforceable under the attach-
ment ceased to be enforceable under it. The only bar in the
~way of the private alicnation was removed as if it never
&
(1) (1882) 8 Cal, 279, (8) (1809) 23 Mad, 478.
(@ (1883) 6 Al su. 4) (1883} 23 Ch, D, 254,
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existed in law; and the question as to the private alieiﬂa.tion
made by the judgment-debtor to the defendant during the
attachment became reduced to one between that judgment-
debtor and his alienee. It was never competent for the. former
to contend that his sale was ever void as against him,

For these reasons the deerce appealed from must be reversed
and that of the Subordinate Judge restored with the costs in
this Court and in the lower Court of appeal on the respondent
{plaintif}).

Deeree reversed.
R L.



