
sion th a t the accident and the consequent in jury  were due 
entirely to negligence on the part of the plaintiff.

I  dismiss the suifcj and I  m ust do so w ith costs.

A ttorneys for the plaintiff: Messrs. Kanga and Sa?/auL

A tlorneys for the defendants : Messrs. Craiffie, B lim f and Caroe,

Suit dismissed,
B, N, L,
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JJilfo rc  /S ir  B a s i l  6 ‘co ff,  J ilt., C h 'u-j J u s lh ;c , a n d  M r ,  J u d i c e  l i n o t

K A S i l l E A M  M A N S I N G  (OKiGmAL DfiFKNu.iNT 1 ), A p p l ic a n t , r >  R A J A -  

l i A M  -VVALAD D A Y A R A M  P A T I L  ( o r ig in a l  F l a i n t i j i '), O rpouE N x.*

M a 7 n l a i d a r s ’ C o u r t s  A c t  ( B o m ,  A c t  I I o f l O O G ) ,  s c c t i s n s  1 9 , (1 ) ,

C i v i l  P r o c e d n r e  C o d e  V  o f  1 9 0 8 ),  s e c t io n  1 1 5 — P o s s e s a o r j/  s u i t - ^  

D e c r c e  o f  t h e  M a i n t a f d a r  d i s m i s s i n g  t h a  s u i t — A p f l i c a t i o n  to  t h s  C o U e c to T  

'— R e n i d o n — N o n - in t c r f c . f e n c e  v n t h  l e g a l  a u d  r e g u l a r  f i n d i n g s  o f  f a c i - ^  

E n t r i j  i n  H e v e m i e  R e c o r d .

A  C o l l e c t o r  a c t i n g  u n d e r  s e . i t l o n  2 3  o f  t l i o  M i i m l a t d a r s ’ C o u r t s  A c t :  ( B o i i i .  

A cfc  I I  o f  1 9 0 G )  i s  n o t  a i i t h o r i a e d  t o  i n t e r f e r e  w i t h  t l i e  f i n d i n g s  o f  f a c t  o f  t h e  

M a m l a t t l a r  i n  a  p o s s e s s o r y  s u i t ,  t h e  t i n d i n g s  b e i n g  o n  t l i e i r  f a c e  l e g a l  a n d  

r e g u l a r  a n d  a r r i v e d  a f t e r  a  c o n s i d e r a t i o n  o f  t h u  e v i d e n c e  o u  r e c o r d .

T h e  p r o v i s i o n s  o f  c l a u s e  ( 2 )  o f  s e c t i o n  2 8  o f  l l w  A c t ,  T -v Iiic h  e m p o w e r  t b e  

O o l l e c t o v  t o  i n t e r f e r e  b y  A vay  o f  r e v i s i o n  -w lie u  l i e  c o n s i d e r s  a n y  p r o c e e d i n g ,  

f i n d i n g  o r  o r d e r  i n  a  s u i t  t o  b e  i m p r o p e r ,  m u s t  b e  h a r m o n i s s e d  w i t h  th e  

p r o v i s i o n  i u  c l a u s e  ( 1 )  t h a t  t h e r e  s h a l l  b e  n o  a p p e a l  f r o m  a n y  o r d e r  p a s s o d  

b y  a  M a m l i i t d a r ,

*  A p p l i c a t i o n  N o .  8 7  o f  1 9 1 1  u n d e r  e x t r a o r d i n a r y  j u r i s d i c t i o n .

(1) S o c t i o n  2 3  ( 1 ) ,  ( 2 )  o f  t h e  M a m l a t d u r s ’ C o u r b s  A c t  ( B o m .  A c t  I I  o f  1 9 0 6 j  i s  ;ag  

f o l l o w s

2 3 .  (1 )  T h e r e  s h a l l  b e  n o  a p p e a l  f r o m  a n y  o r t le l ' p a s s e d  h y  a  M a m l a t d a r  u n d c i*  

t h i s  A c t i

( 2 )  B u t  t h e  C o l l e c t o r  m a y  c a l l  f o r  a n d [ e x a n i i n e  t h e  r e c o r d  o f  a n y  s u i t  u n d e r  t h i s

A c t j  a n d  i £  h e  c o n s i d e r s  t h a t  a t i y  p r o c e e d i n g ,  f in d in g  o r  o r d e r  l i i  s u c h  s u i t  i s  i l l e g a l  

o r  i m p r o p e r ,  m a y ,  a f t e r  d u e  n o t i c e  t o  t h e  p a r t i e s ,  p a s s  sui?-h o r d e r  t h e r c o c i j  n o t  

l u c o n s i s t c i i b  w i t h  t h i s  A c b )  a s  i i 6  t h i n t s  f i t i

1 9 1 L  

Jtily 13.
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S e r n M e  : t l i e  w o r d  ^ i m p r o p e r  * i n  c l a u s e  ( 2 )  o f  s e c t i o n  2 3  o f  t h e  M a m i a t d a r s ’ 

C o u r t s  A c t  ( B o m .  A c t  I I  o f  1 9 0 6 )  h a s  n o  d i f f c r a i i t  m e a n i n g  f r o m  t h e  T v o rd  

‘ i r r e g V T l a r ’ o c c u r r i n g  i n  t l i e  e x p r e s s i o n  ‘ i r r e g u l a r i t y ’ i n  s e c t i o n  1 1 5  o f  t h e  

C i v i l  P r o c e d u r e  C o d e  ( A c t  V  o f  1 9 0 8 ) .

T h e  e n t r y  o f  a  p e r s o n ’ a u a m c  a s  o w n e r  o r  o c c v ip lu i*  i n  t h e  b o o k s  o f  

E e v e n t i e  A u t h o r i t i e s  i s  n o t  i n  i t s e l f  c o n o l u f s i v e  e v i d o n c e  o i t l i e r  o f  l i t l o  o r  

p o s s e , s s i o u ,

J f a t r n a  T io m  B u h i  8 c th d >  v .  D a r y a  S a h e h i^ ')  f i n d  B h a g o j i  v .  B a p u j i ^ ) ,  

I ’e f e r r e d  t o .

Application under the extraordinary jurisdictiou (section 115 
of the Civil Procedure Code, Act Y  of 1908) against the order o£ 
A. H. A. Sinicox, Collector of East Khandesh, reversing the 
decree of L. K. ICulkarui, M amlatdar of Cbopda, in possessory 
suit, No. 17 of 1910,

The plaintiff brought a possessory suit against the defendants 
in the Court of the M am latdar of Chopda, alleging th a t the land 
in dispute originally belonged to one Purushottam  Chunilal, that 
the plaintifF acquired it under two purchase deeds dated the 6th 
October 1905 and 2nd February 1909, th a t he had been all along 
in possession aud th a t the defendants had dispossessed him 
otherwise than by due course of law.

The defendants contended th a t they had never relinquished 
possession, th a t they had m onetary transactions with Puru- 
shottam Chunilal, the plaintitFs alleged vendor, and th a t the 

, sale to;plaintiff was hemmi on their behalf.

Upon th e 'sa id  pleadings the M auilatdar referred the parties 
to a Civil Court.

The plaintiff applied in revision to the Goliector, who sent 
back the case to the M amlatdar for a re-hearing. On the 
remand the M amlatdar'recorded all the evidence, oral as well as 
documentary, and found ou tbo issues th a t the plaintiff was not 
in  pos-sessioii w ithin six months before tlio su it was tiled and that 
the defendants had not obtained possession otherwise than by 
due course of law. He, therefore, dismissed the suit.

(U (1873) 10 B om » H .  C . B .  187 at IS P . (*) (1888) l;i 3!om. 75.
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The plaintiif applied in Tovisioii to tho Collector^ Vv’ho reversed 
tbe Mamlatdar^s decree and ordered th a t possession he given to 
the  plaintiff on the following grounds ;—

I  t h i n k  t h e  M a m l a t d a r  w a s  r a d i c a l l y  w r o n g .  H e  c o n s i d e r e d  t h e  o r a l  

e v i d e n c e  a n d  w e i g i i e d  i t ,  b u t  l i e  d i d  u o t  c o n s i d e r  t h e  e n o r m o u s  w e i g h t  o f  

e y i d G i i c e  o f  G o v e r n m e i i j i  r e e o r d s  i n  f a v o u r  oE p l a i n t i f f s  ■%
1 .  P l a i n t i f f  l i a s  g o t  t h e  k h a t a  o f  t h e  l a n d  c h a n g e d  f r o m  d e f e n d a n t s *  n a m e s  

t o  h i s  o w n  a t  d e f e n d a n t s ’ c o n s e n t .

2 .  P l a i n t i f f  i s  t h e  r e c o g n i z e d  o w n e r  i n  t h e  '.R e c o r d  o f  R i g h t s .

0. PlainiiS 1ms heen recognized as the man from ■\vhoui fecii shoiild be 
taken for sub;dividing the survey uumhers.

4 '. P l a i n t i f f  p a y s  t h e  l a n d  r e v e n u e .

5 .  P l a i n t i f f  h a s  a  l i n d i n g  i n  h i s  f a v o u r  f r o m  t h e  M n i n l a t d a r  h i n i s e l f  ( a s  

M a g i s t r a t e )  i n  a  t r e s p a s s  c a s e  r e l a t i n g  t o  t h i s  l a n d .

I  c a n n o ! ;  s t je  h o w  a l l  t h i s  Q v id e n c e  c a n  h e  n e g l e c t e d ,  o r  c a n  f a i l  t o  p r o v e  

p l a i n t i f f ’ s  p o s s e s s i o n .

Defendant 1 preferred an application under the extraordinary 
jurisdiction (section 115 of the Civil Procedure Code, Act V o£ 
190S)j, Tirghig m ter alia th a t all the documeDts referred to hy  
the Collector in his judgm ent would he no evidence of possession 
and. th a t the Collector acted irregularly and beyond the 
jurisdiction vested in him by law. A n ile niai was issued calling 
upon the plaintifi to show cause why the order of the Collector 
should not be set aside.

Bramoth w ith  J. B , Gkafpure, for the applicant (defendant 1) 
in support of the rule.

S lo r it, with 8, V. Bhunitirhar^ for the opponent (plaintiff) to 
show cause.

Scott, G. J.;-™-This is an application to  us to exercise our 
revisional powers under section 115 of the Civil Procedure Code 
w ith reference to an order passed by the  Collector of East 
Khandesh purporting to  be made under the revisional powers 
conferred upon him by section 23 (2) of the M am latdaiV  Courts 
Act (Bombay A ct I I  of 1906).

The applicant was the defendant in a suit in stitu ted  in the Court 
of the M am latdar by the opponent. The Court has power under 
the Mamlatdar-d^ Courts Act to give immediate possession of

Kashibam
M a k s in o

t) ,
R i j a b a m :,

1911.
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the Collector should he free to act simply upon a difference of 
opinion between him self and the M amlatdar as to the value or 
probative effect of parts of the evidence recorded by the 
M amlatdar. We are nob prepared, as at present; advised, to hold 
th a t the word improper  ̂ has any different meaning from the 
word ‘ irregular ’ as occurring’ in the expression ^ irre g u la rity ’ in 
section 622 of the Code of 1S82, or section 115 of the present 
Code. We are, therefore, of opinion th a t the Collector was not 
authorised by section 23 to interfere -with the findings of fact of 
the Mamlatdar which were on their face legal and regular and 
arrived a t after a consideration of the evidence recorded.

For these reasons we set aside the order of tho Collector and 
restore that of the M amlatdar w ith costs throughout.

The Rs. 100, deposited with the Collector, should be refunded 
to the applicant.

Order set aside* 
G. B. R.

THE INDIAN LAW REPOSTS. [VOL. XXXV.

APPELLATE CIVIL.
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M U .  T h e  M U N I C I P A L I T Y  o f  H T J B L I  ( o n i a i N A L  D e f ^ n p a n t ) ,  A p p e l l a n t ,
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D i s i r i c t  M i m i c i ; p a l  A c t  { B o m .  .A c t  I I I  o f  1 0 0 1 ) ,  s M t io n s  5 0  a n d  o i — I f t i b U  

I l v m c i p a l i f y — B e c l a n i a i i o n  q f  t h e  l e d  o f  a  t a n l i  f o r  2 T i i r i i c i p a l  C o t t o n  

M c i r h e t - " D a ' i n a g e  c a u s e d  t o ]  f l a i n t i f f i i '  g o o d t ;  h y  s u d d e n  a n d  c x i r a o r d i n a r y  

hAavy r a i n — S u i t f v r  d a m a g e s  a g a i n a i  M u m e v p a l i t y — B u r d e n  o f f  v o o f  a s  

t o  n e g l ig e n c e  i n  t h e  r e c la m a t io n  • w o r h -~ S u l t  n o t  m a i n t a i n a b l e — V i s  m a j o r .

T h o  H u b l i  M i m i c i p a l i t y ,  a  b o d y  c o r p o r a t e  u n d e r  t l i o  D i s t r i c t : ,  M u n i c i p a l  A c t  

( B o m .  A c t  I I I  o f  1 9 0 1 )  t o o k  s t e p s  t o  p r o v i d u  a  M u n i c i p a l  C o t t o n  M a r k e t  a n d  

t h e y  s e lG c te d  f o r  t l m t  p iu 'p o K O  a  s i t e  o f  a  l a r g o  a u d  a n c i e n t  t a n k  w h i c l i  h a d  

l a r g e l y  s i l t e d  u p .  T h e  s o n t h e n i  h o i i n d a r y  o f  t l i e  t a n k  -w aB a n  e m b a n k m e n t .  

I n  r e c l a i m i n g  t h e  b e d  o f  t h a  t a n k ,  t h e  M u n i c i p a l i t y  u t i l i z e d  a  p a r t  o f  t h e  

e m b a n k m e n t  a n d  m a d e  p r o v i s i o n  t o  p r e v e n t  t l i e  f lo w  o f  w a t e r .  I n  t h e  m u n t i

Fh'st Appeal K(i. 1(1̂1 of lOOO.


