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sion that the accident and the consequent injury were due
entirely to negligence on the part of the plaintiff,

I dismiss the suit, and I must do so with costs,

Attorneys for the plaintiff: Messrs, Kanga and Seyuni.

Atborneys for the defendants : Messrs, Craigie, Blunt and Caroe.

Suit dismissed,
B, N. L,

APPELLATE ClVI1L.

Dofore Nir Basil Neott, Kt., Chicf Justive, ¢nd My Juslice Rac,

KASHIRAM MANSING (orisinal Derexvant 1), Arrricaxy, ¢ RAJA-
RAM warap DAYARAM PATIL (oricixan PLAINTIFF), OrPONENT.®

Memlatdurs Courts Aet (Do, Aet IT of 1906), scetions 19, 23 (1), (2jM—
Civil Procedure Code (Act V' of 1908), section 115—Possessory suit—
Decroe of the Mamlatdar dismissing the suid—Application fo the Collector
—Reviston—Non-tntcrference with legal and reyular findings of fact—
Entry in Revenue Record.

A Collector acting under se:tion 23 of the Mamlatdars’ Courts Act (Bom,
Act II of 1906) is not authorized to iuterfere with the findings of faet of the
Mamlatdar in a possessory suit, the findings being on their face legal and
regular and arrived after a consideration of the evidence on record.

The provisions of clause (2) of section 23 of the Act, which empower the
Collector to interfere by way of vevision when he considers any proceeding,
finding or order in a suit to he improper, must be harmonized with the
provision in clause (1) that there shall be no appeal from avy order passed
by n Mamlatdar,

# Applicativn No. 87 of 1911 under extraordinary jurisdiction.
(1) Soction 23 (1), (2) of the Mamlatdars’ Courbs Act (Bom, Acb IT of 1906 is jds
follows s

28. (1) There shall be no appeal from any ordet passed by a Mamlabdar undet
this Act. '

(2) But the Collector may call for andfexsmine the record of eny suit under this
Act, and if he considers that atiy procceding, finding ox order in such suit is illegal
or improper, may, after due notice to the parties, pass sueh order thergon, nob
nconsistent wi.ﬁh this Acks ag e thinks fit,
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Semdle : the word ¢ improper’ in clause (2) of seetion 23 of the Mamlatdars’
Courts Act (Bom. Act II of 1906) has no differant meaning from the word
“irregular ' occurring in the expression ‘irregulirity’ in scetion 115 of the
Civil Procedure Code (Act V of 1508).

The outry of a person’s name s OWNer or oceupiet in the books of
TRevenue Authorities is mob in itself conelusive evidence either of Title or
possession, '

Futma howm Nubi Sahed v. Darye Sahed® and Bhageji v. Bapyjid,
referred to.

Arrricatioy under the extraordinary jurizdiction (section 115
of the Civil Procedure Code, Act V of 1908) against the crder of
A. H. A. Simecox, Collector of East Khandesh, veversing the
decree of L. K. Kulkarni, Mamlatdar of Chiopda, in possessory
suit, No. 17 of 1910,

The plaintiff’ brought a possessory suit against the defendants
in the Court of the Mamlatdar of Chopda, slleging that the land
in dispute originally belonged to one Purnshottam Chunilal, that
the plaintiff acquired it under two purchasc deeds dated the 6th
October 1905 and 2nd February 1909, that he had been all along
in possession and that the defendants had dispossessed him
otherwise than by due course of law.

The defendants contended that they had never relinquished
possession, that they had monetary transactions with Purye
shottam Chunilal, the plaintif’s alleged vendor, and that the

. sale torplaintiff was Jerams on their behalf,

Upon the said pleadings the Mawlatdar referred the parties
to a Civil Court.

The plaintiff applied in vevision to the Collector, who sent
back the case to the Mamlatdar for a ve-hearing. On the
remand the Mamlatdar recorded all the evidence, oral as well as
documentary, and found on the issues that the plaintiff was not
in possession within six months before the suit wasfiled and that
the defendants had not obtained possession otherwise than by
due course of law, He, therefore, dismissed the sait.

a‘) (1873} 10 Boma Ha Ca Ro 187 at e 180, () ([SHS) 13 om. 75'
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The plaintiff applied in revision to the Collector, who reversed
the Mamlatdar’s decree and ordered that possession be given to
the plaintiff on the following grounds :—

I think the Mamlatdar was radically wrong. He considered the oral
evidence‘z and weighed it, but he did not conmsider the enormous weight of
evidenca of Government records in favounr of plaintiifs

*
1. Plaintiff has got the khata of the land changed from defendants’ names

to his own 2t defendants’ consent.
2. Plaintiff is the recognized owner in the Record of Rights.
3. TPlaintiff has been rvecognized as the man from whom fees should be
taken for sub.dividing the survey numbers,

4. Plainbiff pays the land revenue.

5. TI'laintifl’ has o finding in his favour from the Mwnlutdar hinself (as
Magintrate) in o trespass ease relating to this land.

I eannob see how "all this evidence can be neglected, ov can fail to prove
plaintift’s possession.

Detendant 1 preferred an application under the extraordinary
jurisdiction (section 115 of the Civil Procedure Code, Act V of
1908), urging imfer oliz that all the documents referred to by
the Collector in his judgment would be no evidence of possession
and that the Collector acted irregularly aud beyond the
jurisdiction vested in him by law. A sule niyi was issued calling
upon the plaintift to show cause why the order of the Collector
should not be set aside. '

Branson, with J. B. Gharpure, for the applicant (defendant 1)
in support of the rule.

Shortt, with 8. V. Bhandurkar, for the opponent (plaintiff) to
show cause, '

Scorr, C. J.:—~This i3 an application to us {o exereise our
revisional powers under section 115 of the Civil Procedure Code
with reference to an order passed by the Collector of East
Khandesh purporting to be made under the revisional powers
conferred upon him by section 23 (2) of the Mamlatdars® Courts
Act (Bowbay Aet II of 1006),

The applicant was the defendant in a suit instituted in the Court
of the Mamlatdar by the opponent. The Court has power under

the Momlotdars’ Courts Act to give immediate possession of -
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the Collector should be free to ach simply upon a difference of
opinion between himself and the Mawmlatdar as t2 the value or
probative effect of parts of the evidence reecorded by the
Mamlatdar. We are not prepared, as ab present advised, to hold
that the word ¢ improper’ has any different meaning from the
word ‘irregular’ us oceurring in the expression ‘irregularity ’ in
section 622 of the Code of 1882, or section 115 of the present
Code. We are, therefore, of opinion that the Collector was not
authovised by section 23 to interfere with the findings of fact of
the Mamlotdar which were on their face legal and regular and
arrived ut after a consideration of the cvidenee rocorded,

¥or these reasons we scb aside the order of the Collector and
rvestore that of the Mamlatdar with costs throughout.

The Rs. 100, deposited with the Collector, should be refunded
to the applicant.

Order set aside,
. B, 1,

APPELLATE CIVIL,

[ P——

Bejore Sir Basil Seott, K., Chief Juslice, and Mr. Justice Rao.

Tge MUNICIPALITY or HUBLI (oniaixan DuFENDANT), APPELLANT,
». LUCUS EUSTRATIO RALLI A¥p ANoTUER {(ORICINAL PLATNTIFFS),
Rrspoy pENTe. ™

District Munteipal Aot {(Bom, det TIT of 1901), seetions 50 and &d— Hubli
Munieipality—Reclumation of the bed of w tanl for Municipal Cotton
Market—~Damage caused {0] plaintifs’ goods by sudden and catreordinary
keavy rain—Suit fur damages against Munieipality—Durden of progf as
to negligence in the reclamation work-~8uit not mueintoinadle—Vis major,

Tho Hubli Municipality, o body corporate under the District Municipal Act
(Bom. Act I1Y of 1901} took steps to provide a Municipal Cotton Market and
they selected for that purposoe a site of a large and ancient tank which had
largely silted up. The southern houndary of thie tank was an embankment.
In reclaiming the hed of the tank, the Muunieipality wtilized a part of the
embankment and made provision to prevent the flow of waters In the month

# vt Appeal No. 194 of 1000,



