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with full knowledge of its character as a public tru s t for 
religions purposes and th a t he has for some years paid part of 
the income to  and for the tru s t. And in  his -written statem ent 
he asks the Court to direct him to make an annual payment 
out of^the income of the property to the trusts, if the Oourt 
find th a t i t  |is public tru s t for a religious purpose. These 
pleadings m ay fa irly  raise the question w hether defendant 
No. 1 has become a constructive trustee in virtue of the aliena
tion on which he relies and by reason of his conduct. In  th a t 
view of the case he would be a necessary party  ; JuffalJdshore v, 
Lahslmandas RaglmmtJidas^^'^. Ifc is impossible to  say afc this 
stage w hether such a case will be established. T hat depends 
upon the evidence. B ut judging from the pleadings, we must 
hold th a t defendant No. 1 is a proper and necessary party , and 
th a t the suit as against him  has been wrongly dismissed 'without 
tria l.

The decree is reversed and the ease remanded for disposal 
according to law. Costs including those of this appeal to be 
costs in the cause.
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B e f o r e  M r .  J u s t i c e  C h a n d a m r h a r  a o i i  M r ,  J u s i i e e  S a ^ K a r c l .

NAG-tNLAL CHUNILAL ( o r i g i n a i  P la in tiff), Ai’pElxant, v.
T h e  o f f i c i a l  A S S I G t N E E  (o e i g i k a l  D e f e n d a n t ), R e s p o k d e k t .*

P r e s i d e n c y  T o w n s  I ^ ^ o l m n o y  A c t  { I I I  o f  1 9 0 9 } ,  s e c t io n s  7 , 8 6 — O f f i c i a l  

A s s i g n e e — T h i r d  p e r s o n ’s  p r o j p e r t y  t a h e n i n  c u s t o d y  h y  O f f i c i a l  A s s i g m e ~ -  

S u i t  b y  s t r a n g e r — C i v i l  C o u r t — M i g h t  o f  s u i t .

W h e r e  t l i e  O i B c i a l  A s s i g n e e  t a k e s  i n t o  M s  p o s s e s s i o n  p v o p e x t y  a s  b e l o n g i n g  

t o  t l i e  i n s o l v e n t  w t i o l i  a  t h i r d  p a r t y  c l a i m s  a s  L i s  o -w n , t h e  l a t t e r  c a n  b r i n g  a  

s u i t  a g a i n s t  t h e  O f f i c i a l  A s s i g n e e  i n  a  O i v i l  C o u r t  t o  e s t a b l i s h  i i s  r i g h t .

A p p e a l  from the decision of M. B. Tyabji^ D istrict Judge of 
Broach.

Ai^peal Wo. 40 of 1910 from Ordos.
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1911, One Dabyabhai Chhotalal was adjiidged an insolvent by the 
Insolvency Court at Bombay : and his property m m  vested in 
the Official Assi'^nee ol: the Bombay H igh Court. The Official 
Assignee took into his custody certain furniture which was 
in the insolvent's possession. The plaintiff claimed that the 
furniture belonged to him and was let by him- ,to tho insolvent. 
He submiited his claim to the Official A ssignee; bu t it was 
disallowedo The furniture was advertised for sa le ., The 
plaintiffj thereupoDj filed a suit again,st the Official Assignee in 
the District Court at Broach^ for a perm anent injunction 
prohibiting the sale.

The learned District Judge held th a t lie had no jurisdiction to 
entertain the suifc and th a t the p la in tiffs  only remedy was to 
move the Insolvency Court at Bombay.

Tho plaintiff' appealed to the High Court.

Z , A. the plaintiff.
Ratanlal ManeJilioddas, for the defendant.

The following cases wore referred fco in arguments ;•—
In  n  Bassid Eciji Gussum’̂ '̂̂ ; Bx park Goo'hrane^‘̂'̂ ; Tn re 

C/iampagne, Mx parte ; lie  Crook, Mii; parlG OolUns^̂ ;̂ 'Mw
parte Brown'^^ ;  W H k w  Sinmous^'^^; JUlis v, Silljer̂ '̂  ̂ j  IVaM dl 
V. ; M's parig

ChandAVAiiKiT!,, J. 2—This was a Kuit brought by the appellant 
against the Official Assignee of tl:ie estate of 'Dahyabhai Chhotalal 
Vakil, an insolvent^ to obtain a pei’m anent injunction restraining 
the OfUcial Assignee and another pcryou from selling certain 
articles as belonging to the estate of the inHolvcnt, In  his plaint 
the appellant alleged th a t the articles in question belonged to 
him as owncrj but tb a t the defendants liad taken possession of 
them as belonging to tbe insolvent. Tho plaintiff‘s therefore^ 
claimed a permanent injunction and a' declaration th a t the 
articles were of his ownership.

(1) (1910) 13 Boui. L. R. 13. (S) (is'?9) 11 Ch. I), 14S.
(3) (1875) L. IL 20 Eq. 3^2. (0) (I87I) L. Jt. G Cli. 505.
(3) ( 1 8 9 3 )  1 0  M o w e l l  3 8 5 .  (7) ( 1 8 7 3 )  L .  R .  8  C l i .  8 3 .

(4) ( 1 8 9 2 )  6 6  L .  T .  2 0 .  («) ( 1 8 7 8 )  9  C l i .  D .  2 1 2 ,

(0) (1681) 19 Cli. 1). 8G.
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The District; Judge^ iu whose Courfc the plaint was filed, has 
heldj upon a ecnsideration of sections 7 and 83 of the Presidency 
Towns Insolvency Act (I II  o£ 1909), that the Court has no juris-* 
diction to try  the suit, because the only Court which could 
take cognizance of such a suit is the Insolvency Court in the 
Presidency Towq.- W e  th ink that view is not warranted by 
the provisions of the Act in question.

Section 7 provides

S u b j e c t  t o  t b e  p r o v i s i o n s  o f  t h i s  A c t ,  t l io  C o u r t  s b a l l  i i a v e "  f u l l  p o w e r  t o  

d e c i d e  a l l  q i i e s f c i o n s .o f  p r i o r i t i e s ,  a n d  a l l  o t h e r  q u e s t i o n s  w l ia t s o e v e i ',  w l ie fc l ie r  o f  

l a w  o r  f a c t j  'w M o li  m a y  a r i s o  i n  a n y  c a s e  o f  i n s o l v e n c y  c o m i n g  w i t l i i n  t h e  c o g 

n i z a n c e  o f  t h e  C o u r t  o r  w l i i o l i  t h e  C o u rfc  m a y  d e a m  i t  e x p e d i e n t  o r  n e c e s s a i y  

t o  d e c i d e  f o r  t l i®  p u r p o s e  o f  d o i n g  c o m p l e t s  j u s t i c e  o r  m a l t i n g  a  c o m p l e t e  dis-> 

t r i b u t i o n  o f  p r o p e r t y  i n  a u y  s u c h  c a s e  ” ,

Now, the first observation that has to be made as to this 
section is th a t it is an enabling section. I t  gives power to the 
Insolvency Court to decide all questions of prioritieSj and all 
other questions, which may arise in any case of insolvency com
ing within the cognizance of the Courfc. I t  can hardly be disputed, 
in fact it is admitted, that before the Act came into force, 
the ordinary Courts had jurisdietion to entertain such claims 
against the Official Assignee. The Official Assignee merely steps 
into the shoes of the insol vent-for the purposes of his rights and 
his liabilities. As has beeu pointed out in M  re Maplelach, M  
parte GaUeeotf^\ except where there is an offence against the 
Bankrupt law, or against some law in favour o£ creditors, 
the trustee is merely the legal representative of the debtor, with 
such rights as he would have had if not bankrupt/^ Therefore, 
if the Official Assignee goes into possession of, or claims certain 
property as belonging to, the insolvent, whereas it is claimed by 
a stranger as his, then the stranger has by common k w  the right 
given to hi.m of suing the Official Assignee, just in the same 
manner that he could have sued the insolvent, if he had not 
become bankrupt. Now, such a right as this existing under the 
common law could be extinguished no doubt by an Act, but the 
ej^tinqtion m ast be in express language or by some necessary

W (1876) 4 Ch. D. 1.50 ati p. 156.
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1911. implication arising from any of the provisions of the Act. The 
language of section 7 is hardly  adequate for the purpose of 
extinguishing the common law right. F urther, the section in 
question says th a t “ the Court shall have power to  decide all 
questions of priorities and all other questions whatsoever.'*' I t  
is very doubtful w hether it was intended by the. Legislature th a t 
the Courfc should have the power to decide questions of title, as 
between the Official Assignee and a stranger, w ith reference to 
property, which is claimed by the Official Assignee as the insol
vent’s, and which on the other hand is claimed by a stranger as 
his. H ad th a t been the intention of the Legislature, the wording 
of the section would have been th a t ^Hhe Oourt shall have power 
to decide all questions But, instead of wording it in  th a t man
ner, the Legislature first of all brings in questions of a  particular 
character, and then gives the general words “ all other questions 
whatsoever^’. On the principle of ej%sdem generis i t  is reason
able to argue th a t the Legislature did not intend questions of 
title  to be brought for adjudication w ithin the jurisdiction of the 
Insolvency Court. W e need not^ however; express any definite 
opinion upon th a t point. I t  is sufficient to  hold th a t section 7 
does not take away the jurisdiction of the ordinary Courts th a t 
already existed a t the time this Act came into force.

Then we turn  to section 86, That section provides :•*—
I f  t h e  i n s o l v e n t  o r  a n y  o f  t h o  c r e d i t o r s  o r  a n y  o t h e r  p e r s o n  i s  a g g r i e v e d  

b y  a n y  a c t  o r  d e c i s i o n  o f  t h e  O f f i c i a l  A s s i g n e e ,  h e  m a y  a p p e a l  t o  i h e  C o u r t ,  

a n d  t h e  O o u r t  m a y  c o n f l r m ,  r e v e r s e  o r  m o d i f y  t h e  a c t  o r  d e c i s i o n  c o m p l a i n e d  

o f ,  a n d  m a k e  s a c b .  o r d e r  a s  i t  t h i n k s  j u s t  ” .

Here, again, the language is insufficient to  take away the right 
of suit which every person had against the insolvent before he 
became bankrupt, ata.d which righ t the stranger continued to have 
as against the Official Assignee, as the legal representative of the 
insolvent. All th a t this section provides is th a t  any  person 
aggrieved by any act or decision of the Official Assignee may 
appeal to the Oourt, which means th a t if a person does feel that 
Injustice has been done to him by any act of the Official Assignee, 
it is open to him to ask for redress at the hands of the Insolvency 
Court. B ut th a t does not shut out the jurisdiction of the 
ordinary Court.
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The languao’13 of section 7 of the Act; is a reprodiietion of 
section 102 of the Engh'sh Bankruptcy Act of 18S(% which again 
is a reproduction of section 72 of the B ankruptcy Act of 1869. 
No doubt there is a chiuse in section 102 of the former, whicii 
is n o t'to  he found in out Presidency T o w e s  Insolvency A ct ( I II  
of 1909). That chxuse gave power to the Court of B ankruptcy 
in England to refer any difficult questions of law  and of fact 
triable by a jury^ to the ordinary Court for determ ination. And 
it  is argued by M r, Poafcanial th a t from the omission o£ thirf clause 
from section 7 of the Ind ian  Aet^ it is a legitim ate inference 
th a t the Legislature here intended th a t the Insolvency Oourfc 
alone ought to have jurisdiction to try  all questions including 
those of title arising between an insolvent represented by the 
Official Assignee and any person claiming adversely to him. B ut 
where a stranger claims certain property as hisj as against an* 
insolvent represented by the Official As.^ignee, it is open to 
doubt whether the question is one which in  the strict sense of 
the expression may be said to arise in the course of insolvency. 
B ut assuming it  does so arise, the power given by the English 
Law to the Insolvency Court to refer a question of law or fact 
to an ordinary Court does not necessarily exclude the ordinary 
iurisdiction oi the la tte r Court to determine questions relating to 
the title  of the insolvent to property as against a stranger. W e 
must, therefore, hold th a t the lower Court had jurisdiction to 
try  this suit.

The order of the lower Court is reversed and the case sent 
back to th a t Court for tria l on tho merits. Tho costs of this
appeal must be paid by the respondents.

Order reversed.
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