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APPELLATE OIVIL.

Before Mr. Justice Chandavarkar and Mr. Jusiioe Eayward,

1 9 1 1 ,  H A J I  A B D U L L A  H A J I  S U M A .H  ( o u k h n a l  P l a i n t i f f ) ,  A p p e l i a n t ,  v.
J u l y  I T .  Th e  S E C E E T A U Y  of S T A T E  iron I N D I A  in  C O U N C I L  ( o b i g i n a i ,

-------- — — ' D e f e n d a n t ) ,  E b s io n d b k t .* ,

BoDihay Land Revcnus Code {Bom. A d  V  o f 1S79), section 3, clause (J9)(i)— 
Village q f Gliatlcooper—Koyil {lease) for 99 ycars— “ A lim aU d " village-. 
Agriculhiral lease—Bniidincjs erected hy occwjiievs on their- res'pective. 
lands— 'Extra assessment leoied hy Govmimont-—B iffU  to levy extra assess
ment not fa r ted  with wider the Icowl.

T h o  k o w l  ( I c a s o )  o f  t h e  v i l l a g e  o f  G h a t k o o p c r  i n  t h e  T l i a n a  D i s t r i c t  g r a n t e d  

b y  G w o i - n m c n t  o n  t l i o  3 1 s t  D e c o m b o r  1 8 1 5  f o t  9 9  y e a r s  p r o v i d e d  

t l i a t  t l i e  g r a n t e e  slx o x ilil p a y  t o  G o v e r n m e n t  a i i m i a l l y  a  f ix o d  s u m  w i t l i  rc isp e c t 

t o  t h o  l a n d  -w li ic h  l ia d  a l r e a d y  b e e n  u n d e r  c u l t i v a t i o n  a n d  “  t h a t  a a  t o  w a s te  

la n d H , t h a  g r a n t e e  s l i o u l d  h r u i g  t h e i n  a l l  i n t o  c u l t i v a t i o n  w i t h i n  4 0  y e a r s  a n d  o n  

t h o  e x p i r a t i o n  o f  t h a t  p e r i o d  t h o  f u l l  a s a c s a n i e n t ,  a o c o r d i n g  t o  t h e  p r e v a i l in g  

u s a g e  o f  t h e  c o i i n t T y  s h o u l d  b a  c o l lo c t o d  a n n u a l l y  f r o m  t h e  g r a n t e e  o n  s u c h  

l a n d  a s  m i g h t  b e  u n d e r  c u l t i v a t i o n  a s  w e l l  a s  o n  s u c h  q u a n t i t y  a s  m i g h t  r e m a i n  

w a s t e  o u t  o f  t h o  p r e s e n t  w a s t e ,  e n t e r e d  i n  t h e  p u b l i c  a c c o u n t s . "  T h e  Ico io l 

f u r t h e r  p r o v i d e d  t h a t  “  I n  r c s p e c t  o f  t h o  a b o v c n a m e d  v i l l a g e  y o u  ( g r a n t e e )  a w  

t o  c o n s i d e r  y o u r s e l f  a s  a  f i j r m e r  t h e r e o f .  Y o u  a r e  t h o r e f o r e  t o  o x o rc ia e  th e  

a u t h o r i t y  v e s t e d  i n  f a r m e r s  b y  C h a p t e r  V I  o f  K e g u l a t i o n  X V I I  o f  1 8 2 7  o r  s n o h  

a s  m a y  h e r e a f t e r  h e  T a s t e d  i n  t h e m  h y  a n y  n f lw  e n a c t m e n t ,  s h a l l ,  a l s o  b a  

e x e r c i s e d  b y  y o u ,  a n d  i n  t h e  e v e n t  o f  y o u r  a c t i n g  c o n t r a r y  t o  t h e  a b o v e fsa id  

e n a c t m e n t s ,  y o u  w i l l  b o  s u b j e c t  t o  8 u c h  p e n a l t i e a  a s  a r o  n o w  o r  m a y  h e r e a f te r  

b o  p r o v id e d  f o r  b y  R e g u l a t i o n s . ”

S u b s e q u e n t l y  H om e o f  t l io  o c c u p a n t s  o f  t h e  v i l l a g e  l i a v i n g  b u i l t  u p o n  t h e i r  

r e s p e c t iv e  I n n d s ,  G o v e r n m e n t  le v i e d  e x t r a  a s a e s s n i e n t  f r o m  t h e m  u n d e r  t h e  

p r o v i s i o n s  o f  t h e  B o m b a y  L a u d  K e v e n u e  C o d o  ( B o m .  A c t  V  o f  1 8 V 9 ) ,  T h e  

g r a n t e e  u n d e r  th o  h o w l  h i r a s o l f  c l a i m e d  t h e  r i g h t  t o  l e v y  e x t r a  a s s e s s m e n t  o n  

t h e  g r o u n d  t h a t  t b e  'v i l l a g e  w a s  a n  “  a l i e n a t e d  ”  v i l l a g e  w i t h i n  t h o  m e a u i n g  o f  

c la u s e  ( 1 9 )  o f  a e e t i o n  3  o f  t h a t  O o d o  a n d  w a s ,  t h e r e f o r e ,  n o t  l i a b l e  t o  t h e  

p r o v is io n s  o f  t h e  C o d e . H e ,  t h o r e f o i 'e ,  a p p lic id  t o  G o v o r n m e n t  f o r  a  r e f u n d  

e i t h e r  w h o l ly  o r  i n  p a r t  o f  t h e  e x t r a  a s s o s B in c n t  o o l l e c t e d  b y  t h e m  a n d  th o

*  F i r s t  A p p e a l  N o . 3 3  o f  1 9 1 0 ,

W  S c c t jo a  3 ,  d a u B e  ( 1 9 )  o f  t h o  B o m b a y  L a n d  E o v e in ie  C o d e  ( B o m .  A c t  'V o f  1 S 7 9 )  . 

3 .  I n  t h i s  A c b , u n le s s  t h e r e  h e  s o m e th in g  l o p t i g u a u t  i n  t h e  s u h jo e t  o r  c o n te x t -™

# ft * ® * ' #
(1 9 ) “  A U e i ia te d  ”  m e a n s  t r a n a f e r r t d  i a  so  f a r  a s  th o  r i g h t a  o f  G o v e r n m e n t  t o  p a y 

m e n t  o f  t h e  r e n t  o r  la n d * r e v c u u e  a r e  co n c e rn e d ) w h o lly  o r  p a r t i a l l y ,  t o  t h e  o w n e rsh ip  

o f  a n y  p e r s o n .
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G o v e r n m o n t  h a y i n g  r e f u s e d  t o  g r a n t  h i s  r e q u e s t ,  l i e  b ro T ig h fc  a  s u i t  a g a i n s t  t h e  

S e c r e t a r y  o f  S t a t t i  f o r  I n d i a  i n  C o u n c i l  p r a y i a g  ( 1 )  f o r  a  d e c l a r a t i o n  t l i a t  ( a )  t h e  

e x t r a  a s s e s s m e n t  i m p o s e d  b y  t h e  d e f e n d a n t  u p o n  l a n d s  a p p r o p r i a t e d  f o r  b u i l d i n g  

s i t e s  i n  t h e  v i l l a g e  w a s  i l l e g a l ,  (b) t h e  B o m b a y  L a n d  E e v o n n e  C o d e  ( B o m .  A c t

V  o f  1 8 7 9 )  w a s  n o t  a p p l i c a b l e  t o  t h e  v i l l a g e ,  a n d  ( c )  t h e  r e s o l u t i o n  o f  G o v e r n 

m e n t  t o  t h e  e f f e c t  t h a t  t h e  k o w l  •was a g r i c u l t u r a l  w a s  erroneoTis, ( 2 )  t h a t  t h e  

d e f e n d a n t  b e  r e s t r a i i l e d  b y  a  p e r m a n e n t  i n j u n c t i o n  f r o m  l e v y i n g  t h e  e x t r a  

a s s e s s m e n t ,  ( 3 )  t h a t  i n  t h e  e v e n t  o f  i t s  b e in g  f o u n d  t h a t  t h e  G - o v e r n m e n t  w e r e  

e n t i t l e d  t o  l e v y  t h e  a s s e s s c a e n t ,  i t  b e  d e c l a r e d  t h a t  t b e  p l a i i i t i S  w a s  e n t i t l e d  t o  

r e c e i v e  t h e  s a m e ,  a n d  ( 4 )  t h a t  t h o  a m o u n t ,  i f  a n y ,  r e c e i v e d  b y  t b e  d e f e n d a n t  o n  

a c c o u n t  o f  s u c h  a s s e s s m e n t  h e  a w a r d e d  t o  h i m .

T h e  C o u r t  d i s m i s s e d  t h e  s u i t .

H e l d ,  o n  a p p e a l ,  t h a t  h a v i n g  r e g a r d  t o  t h e  t e r m s  o f  t h e  h o m l,  i t  w a s  a  l e a s e  o £  

t h e  r e v e n u e s  o £  t h e  v i l l a g e  o n  c e r t a i n  c o n d i t i o n s .  T b e  o b j e c t  o f  t h e  l e a s e  w a s  

a g r i c u l t u r a l  a n d  G o v e r n m e n t  n e v e r  p a r t e d  w i t h  t h e i r  r i g h t s  s o  f a r  a s  t h e  r i g h t  

t o  b u i l d  v ? a s  c o n c e r n e d .

T h e  h o w l  w a s  n o  m o r e  t h a n  a  l e a s e .  T h e  G o v e r n m e n t  p a r t e d  w i t h  t h e i r  

r i g h t s  a s  l e s s o r s  i n  f a v o u r  o f  t h e  g r a n t e a  a s  l e s s e e  a u d  i m p o s e d  u p o n  M m  

c e r t a i n  c o n d i t i o n s ,  n o n e  o f  ^ h i e h  b r o x i g h t  t h e  c o n t r a c t  'w i t h i n  t h e  d e f i n i t i o n  o f  

t h e  t e r m  “  a l i e n a t e d  ’ ’ v i l l a g e  i n  c l a u s e  ( 1 9 )  o f  s e c t i o n  3  o f  t h e  B o m b a y  L a u d  

B e v e n u e  C o d e  ( B o m .  A c t  V  o f  1 8 7 9 ) .

T h e  c l a u s e  i n  t h e  h o w l ,  t b a t  t h e  g r a n t e e  w a s  to  c o n s i d e v  h i m s e l f  a  f a r m e r  o f  

t h e  v i l l a g e  a n d  w a g  t o  e x e r c i s e  t h e  a u t h o r i t y  v e s t e d  i n  f a r m e r s  b y  C h a p t e r  V I  

o f  R e g u l a t i o n  X V I I  o f  1 8 2 7  o r  s u c h  a s  m a y  h e  h e r e a f t e r  v e s t e d  i n  t h e m  b y  a n y  

n e w  e n a c t m e n t  s h a l l  b e  e x e r c i s e d  b y  y o u  a n d  y o u  w i l l  b e  s a b j e c t  t o  s u c h  

p e n a l t i e s  a s  a r e  n o w  o r  m a y  h e r e a f t e r  b e  p r o v i d e d  f o r  b y  E e g u l a f c i o n g ,”  b r o u g h t  

t h e  v i l l a g e  w i t h i n  t h e  o p e r a t i o n  o f  t h e  p r o v i s i o n s  o f  t h e  B o m b a y  L a n d  R e v e n u e  

C o d e  ( B o m .  A c t  V o f  1 8 7 9 ) .

S’lEST appeal from tlie decision of P. J ,  Taleyarkhan, Joint 
Judge of Thana, in Original Suit No. 15 of 1908.

On the 81st December 1845, J . S. Lamb, who was then the 
Acting Collector of Thana, granted to one R uttonji Edalji Parses 
a h w l  (lease) of the village of Ghafckooper in the Thana District 
for the period of 99 years. Under the kowl th a t grantee was to 
pay to Government annually Rs. 1,135-14-7, and it provided inter 
alia as follows ;—■

2 .  T h e  w a s t e  l a n d  o f  th &  t i l l a g e ,  i n c l u d i n g  J u u g l i g u r k ,  N a l l a g u r k  a n d  

I T o w s a d ,  e t c . ,  i a  h e r e b y  g i - a n t e d  t o  y o u  i n  m a f i  f o r  4 0  y e a r s  f r o m  1 8 4 4 - 4 5 .  F o u  

a r e  t o  m a k e  t b e  n e c e s s a r y  o u t l a y  a n d  b r i n g  i t  u n d e r  t i l l a g e ,  o u t  o f  t h e  s w e e t  

w a s t e  l a n d ,  o n e - f o u r t h  w i t h i n  i h e  t e r m  o f  t e n  y e a r s  f r o m  t h e  d a t e  h e r e o f  j  an d l

H a ji
Abdtjila

V ,
S e c r b ta b y  
OB S t a t e  

TOB ISDIA,

1911.
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1911, y o u  s h o u l d ,  i n  t h e  s a m e  m a m i o r ,  c o n i i n u o  t o  d o  s o  e v e i y  t e a  y e a r s ,  s o  a s  t o  

b r i n g  t l i o  w h o l e  o f  i t  x m t l e r  t i l l a - ^ e - w i t l i i n  t l ia ( :  p e r i o d ,  i a  f a j ^ l u r e  w h e r e o f ,  t h e  

p i ’o d t i c e  o f  t h e  l i a y  a i n o i m t i n g  t o  K b .  2 7  l i o r o i n  d e d u c t o d ,  w i l l  b e  c o l l a c t e d  f r o m  

■yoix fro m  t h e  f i r s t  t o  t h e  l u s t  y e a r  o f  t h e  e x e i n i ^ t i o n .  Y o u  a r e  t o  p r e p a r e  t h e  

s a l t  l a n d  f o r  o n l t i v a t i o n  w i t h i n  i i v o  y e a r s  f r o m  1 8  1 4 - 4 5 ,  b u t ,  i f  y o u  f a i l  t o  d o  

s o ,  a  l i n o  o f  f i v e  h u u d v c d  n i p e o s  ( l i s .  5 0 0 )  w i l l  b e  i m p o s e d  o n  y o u ,  a n d  a f t e r  

t h e  e x p i r a t i o n  o f  4 0  y e a r s ,  t h o  f u l l  a s s c B S i u e u t  a c c o r d i n g  t o  t h o  p r e v a i l i n g  u s a g e  

o f  t h e  c o u n t r y  w i l l  b o  c o l l o c l e d  a n n u a l l y  f r o m  y o u  o n  s u c h  l a n d  a a  m a y  b e  

i m d o r  c u l t i v a t i o n  a s  w e l l  a s  o n  s u c h  q u a n t i t y  a s  m a y  I ' c m a i i i  w a s t e  o u t  o f  t h e  

p r e s s e u t  w a s t e  e i i t o r e d  i n  t h e  p u b l i c  a c c o u n t s .

G . T l io  r i g h t s  o f  t l i o  p ro H o n t p r o p r i e t o r s !  o f  l a n d  a n d  o t h e r  p r i v i l e g e s  o f  a n y  

d e s c r i p t i o n  w h a t e v e r }  r e m a i n  u n a l F e c t o d  b y  t i n s  l e a s e .  I t  ih  c l e a r l y  t o  b e  u u d o r -  

& to o d  t l i a t  t l i i s  l e a a o  c o n f e r s  n o  r i g l i t  w l i i c l i  C o v o r u m e u t  d o e s  n o t  n o w  p o s s e s s ,  

a n d  o n l y  s u c h  p o r t i o n  o f  t h o  r i g h t s  o f  G o v e r n m o n t  a s  m a y  b o  h e r e i n  s p e c i f i c a l l y  

g r a n t e d  i s  h e r e b y  g r a n t e d  t o  y o u .

S ,  S h o u l d  a  s u r v e y  b e  m a d e  a n d  a  n e w  H s s e y s m o i i t  b o  i n t r o d u c e d  i u  t h e  

d i s t r i c t ,  t h e  s a m e  w i l l  a l s o  b o  d o n e  i u  j ' o u r  v i l l a g e  ; t h e  l a n d ,  o l o . j  w h i c h  huH 

b e e n  g i 'iU i to d  t o  y o u  f r e e  f r o m  a s s o s .s m e i i t  w i l l ,  h o w e v e r ,  r a m a i n  u n i n t o r f o i 'c d  

w i t h  t i l l  t h e  p e r i o d  o f  o x o m p t i o T i  h a s  e - x p ir o d ,  w h e n  t h o  r a t o t i  w i l l  b e  l e v i e d .

1 0 .  Y o u  a r e  t o  p a y  a l l  ’D o v a t i t l i a i i a  a u d  D l u i r m a d a y a  a l l o w a u c e s  t o  t h o s e  

w h o  h a v e  h i t h e r t o  e n j o y e d  t h e n i j  S4nd a l s o  t o  c o u i - i i m o  a l l  e m o l i i i n e n t s ,  r i g h t s ,  

e t c . ,  h i t h e r t o  h e l d  b y  t l i e  P a t e l s  a n d  v i l l n g e  o f l l c u r s  a c c o r i l i n g  t o  e s t a b l i s h e d  

u s a g e .  S h o u l d  a n y  o o n i p h i i u t  b o  m a d e  t o  G o v e r n m e n t  o u  t h e  s u b j e c t ,  y o u  a r e  

t o  a c t  a c c o r d i n g  t o  i t s  o r d e r .  I f  o u  a n y  a c c o u n t  t h e  p a ,y i n e n t  t o  t h e  p a r t i e s  o f  

a n y  o f  t h e  a b o v e  a l l o w a n c e s  s h o u l d  b e  s t o p i 'c d  t h o  a m o u n t  s h o u l d  b e  p a i d  b y  y o u  

t o  G o v e r n n i e n t ,

1 2 .  I n  r o s p o c t  t o  i ih e  a b o v o n a m e d  v i l h i ^ a i ,  y o u  a i ’o  c o t iK id o r a d  f a r m e r  t h e r e o f  | 

y o u  a r e  t h e r e f o r e  t o  e x o r c i s e  t h o  a u t h o r i t y  v e s t e d  i n  t a r n x o r s  b y  O h a p t o i *  V I  o f  

E e g u l a t i o n  X V I I  o i '  1 8 3 7 ,  o r  s u c h  a a  r n s iy  h o r o a f t e r  b e  v o y t c d  i n  t h e m  b y  a n y  

n e w  c u a c t m e n t  s h a l l  a l s o  b e  e s c r c i t i c d  b y  y o u ,  a n d  i n  t h e  o v e u t  o f  y o u r  a c t i n g  

c o n t r a r y  t o  t h e  a b o v c a a i d  e u a e t m o n t j j j ,  y o u  w i l l  b o  s u b j e c t  t o  fc u c h  p e n a l t i e s  a s  

a r e  n o w  o r  m a y  h o i 'e u l t e r  b o  p r o v i d e d  f o r  b y  R e g u l a t i o n s ,

I t ) .  F o r  b r o a c h  o f  a n y  o f  t h e  c o n d i t i o n s  o f  thii-;) lo a w o  f o r  w h i c h  a  s p e c i f i c  

p e n a l t y  h a f i n o t  b e e n  l a i d  d o w n ,  G o v e r u m e n t  i s  a t  l i b e r t y  t o  i n f l i c t  s u c h  p u n i s h 

m e n t  a s  m a y  b e  p r o v i d e d  b y  B e g u l a t i o n s ,  a n d  t o  c a n c e l  t h o  l e a s e  a n d  r o a a m e  t h e  

v i l l a g e  w i t h o u t  r e i m b t i r . s i n g  y o u  f o r  a n y  o s p e n s e  y o x i  m a y  h a v e  i n c u r r e d .  N o  

c l a i m  f o r  l o s s e s  w i l l  b e  a t t e n d e d  t o .

1 8 .  S h o u l d  y o u  w i s h  t o  s e l l  o r  t r a n s f e r  t h e  s a i d  v i l l a g o  i u  a n y  w a y  w h a te v e i *  

t o  a n y  o t h e r  p e r !5 0 K , y o u  a r e  t o  a p p l y  t o  G o v e r n m o n t  f o r  p e r m i s s i o n  t o  d o  60,  

a n d  i f  t h o  p e r s o n  t o  w h o m  y o u  m a y  w i s h  t o  t r a n s f o r  t h e  a b o v e  v i l l a g o  s h a l l  b e  

a p p r o v e d  o f  b y  G o v e r n m e n t ,  i t  w i l l  g r a n t  y o u  s u c h  p e r m i s s i o n ,  a n d  y o u  a r e  

t h e n  a t  l i b e r t y  t o  t r a n s f e r  i t  t o  h i m .  T h e  f a r m  o f  t h e  v i l l a g e  i n  q u e s t i o n  i s  t o  

b e  h e l d  b y  o n e  i n d i v i d u a l  a s  a u  u n d i v i d e d  p r o p e r t y ,  a u d  i s ,  i n  c a s e i?  o f  s u c c e s -



s io H , t o  b e  c o n s i d e r e d ,  a s  c o n c e r n s  G o v e r n m e n f c ,  t h e  p r o p e r t y  o f  t l i e  l i e a d  o f  1 9 1 1 .

t h e  f a m i l y .  — -------- ------------
■'it ELiJi

Subsequently the grantee sold his rights under the to Abbvlla,
H ariptasad Santukjij Narayauji Sbamji and Jam nadas Bapnji. Seceetaby

These persons conveyed their rights to the plaintiffs father Haji iX'P. Ikdia.
Sumaf H aji Karipi in December 1880^ and by the order of the 
Collector the village was transferred to the vendee’s name on the 
30th September 18S1. Owing to the prevalence of the plague in 
Bombay and its suburbs^ seveial occupants o£ the land in the 
village having erected residential quarters on their holdings, the 
Government of Bombay in the year 1906 imposed enhanced 
assessment on lands which were converted into building sites 
under tbe provisions of the Bombay Land ’Revenue Code (Bom.
Act V of 1879). The grantee under tho hovjl himself claimed 
the right to recover the enhanced assessment or at least a portion 
of it on the ground that the village was “ alienated ” aud exempt 
from the provisions of the Land Revenue Code. The G.iveni- 
mentj thereupon^ issued a Pwesolution, 1127  ̂ dated the 1st 
February 1907, to tho effect that the grantee had no right, to 
participate in the enhanced assessment w ith respect to the 
building sites. The grantee, the plaintiff, therefore brought the 
present suit in  the D istrict Court at Thana against the Secretary 
of State for India in Council praying,

(1) I t  be declared th a t—
(a) the extra assessment imposed by the defendant upon 

the land appropriated for building sites in the village of 
Ghatkooper was illegal j

(^) the Land Eevenue Codo was not applicable to the said 
village I

(c) the Resolution of Government to the effect that the 
hotd was agricultural was erroneous,

(2) The defendant be restrained by a permanent injunetioa 
from levying the aforesaid assessment.

(S) The amount, if- any, recovered by the defendant on account 
of such assessment be awarded to the pkxintitf.

The defendant denied that Ghatkooper was an “ alienated 
village or th a t the provisions of the Land Revenue Code (Bom.
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X911. Act V of 187D) were not applicable fco ifc, and contended that the 
plaintiff was no more than a farm er of land reveii ae existing at 
the date of fche h m l iu accordance w ith section 20 of Bombay 
Regulation X V II of 1827 and Government did not otherwise 
transfer their rights to the payment ol; tho land revenue^ that 
fche lease was granfced not only w ithout any stipulation against 
increasing the assessment but on tlie contrary with an express 
stipulation reserving fche defondaid/s righ t to do sOj, that the 
object of fche lease being clearly to promote cuUivation in fche 
village, it  was obviously agricultural in its character and Govern
ment Lad full authority  to levy non-agricultural assessment 
under sections 65 and 05 read with section dS of the Land 
Revenue Code in cases fche lands were diverted from their 
originally contemplated user during the currency of lease, and 
that the rights and benefits granted to the lessee were those 
specifically granted to him under the terms of the lease and the 
benefit of receiving enhanced assessment not being so granted, 
the plaintifF was not entitled to lay claim to any share'in ifc 
whatever.

The Jo in t Judge dismissed fche suit holding th a t Ghatkooper 
was not an alienated village and the provisions of Bombay Land 
Revenue Code (Bom. Act V of 1879) were applicable to ifc, that 
the terms of the lease did not disentitle tho defendant from 
enhancing the assessment on building sites during the currency 
of the leasej th a t the plaintiff was not entitled to the said 
enhanced assessment and th a t he could not get any relief.

The plaintiff appealed.

D. J ,  Kliare, G. JB. Rcle and «/. Q. Eele, for the appellant 
(plaintiff).

J). A. BJiah (Acting Governmenfc Pleader), for the respondent 
(defendant).

Chandavabkab, j .  :—The question whether the decree of the 
lower Court is right depends upon the main question argued in 
this case, whether the village in dispute is not an alienated 
village w ithin the meaning of clause (19) of section 3 of the 
Bombay Land Revenue Code (Bom. Act V of 1870).
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The word alienated is defined in  th a t Code to mean 
transfer, in  '̂ o far aa the rights of Government to payment of 

the rent or land revenue are concerned, wholly or partially, to 
the ownership of any person/^

Tha question is whether this village has been transferred to 
the ownership o f  the present appellant, so far as the rights of 
Government to the land revenue are concerned. That is a 
question which m ust be decided upon the proper construction of 
the kowl (Exhibit 24) granted to the appellant’s predecessor-in- 
title in the year 1844-45.

The terms of the kotvl leave no m atter whatever for ambiguity. 
In  dealing w ith the terms of that document it is necessary to 
bear in mind that in  ordor to bring a village within the terra 
''a lienated/^ a transfer of the rights of Government must be a 
transfer of a particular kind, namely, of the ownership of 
Government w ith reference to its rights to land revenue, not all 
rights of ownership.

Now, the word “ owner does not require any definition, 
because its meaning is quite plain. B ut if it is necessary to find 
out the meaning attached to it by the Legislature, we may 
usefully refer to the sections of the Transfer of Property Act, 
where ‘ transfer ’ is pointed out as being either by way of owner
ship, in which case the transaction amounts to a sale, an out and 
out assignment, or by way of gift, in which case also i t  may be 
by way of ownership. But there are transfers of a more 
limited character sucli as transfer by way of mortgage, or lease, 
or charge. In  the present case it is impossible to hold th a t the 
rights of Government have been transferred by- way of owner- 
ship, having regard to the terms of the h w L

At the outset the preamble of the kowl shows that the village 
was leased to the grantee for a period of 99 years. I t  is a lease 
of the revenues of the village on certain conditions. One of 
those is “ th a t on the land which had already been under cultiva
tion the grantee should pay Rs. 1,135-14-7 ; and th a t as to the 
waste lands, the grantee should bring them all into cultivation 
within 40 years, and on the expiration of th a t period the fu ll. 
assessment, according to the prevailing usage of the country,

1 9 1 1 .
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19U. sliowld be collected annually from the grantee on such land as 
m ight be under cultivation^ as well as 011 such qiia^iitity as might 
remain waste out of the pi’osont waste^ entered in the pnblic ' 
accounts/’ I t  is clear th a t the object of tho lease was agricul
tural j that Govcrnmoufc never parted w ith its rights, so far as 
the right to build was concorned. That conclusien is strengthened 
by the subsequent G oiulitions in the lease. All these conditions 
refer to agricultural operations aud objects. Then the 6th 
condition is ; is clearly to be understood th a t this lease 
confers no righ t wliich G-overnment does not now possess and 
only such portion of the rights of Govornmerifc as m ay be herein 
specifically {Ti’antcd to the graiitee^ is hereby granted to you.” 
In  other words, wherever the lease is silent about any rightj that 
right must be regarded as not having been granted. Now, the 
rights as to b u ild in g  aro onuttod altogether from the lease. 
There in not a word said about thorn. The necessary inference 
from thiit is that Government reserved to itself those rights.

The 8 th eonditioii is also im portant. That condition runs 
thu-^; “ ShouM a survey be made and a new assessment be 
intrtiducod ia the, dit-strict  ̂ the saroe will also be done in your 
viilagt'j the l;md^ etc.^ which hay been granted to you free from 
assessiucnt will, however, remain uuinberft-ted wit.h till the period 
of exemf'tion has expired, v;hen tlie rates will bo hjvied,” Now, 
th a t condition makes it  quite cloarj even if there had boen any
ambiguity in tbe conditio!i« that liad gone before, that this
village* cannot be included in alienated villages, because according 
to the provision.s of the Bombay Land Revenue Oode, in the 
case of an alienated village, Govcrnuicnt cannot make a survey 
or fix an asse.ssment unless it is invited to do so by the 
alienee; whereas, according to  this 8 th condition, Governnient 
has reserved to itself the right ol' m aking a survey and
introducing a new assessment in this village, upon its own
initiative, w ithout any invitation from the grantee.

And in the 10th condition it is also distinctly stipulated that 
a complaint be made to Government in respect of payments 

to all Devasthans and Dharmadaya allowances, then the grantee 
is to act according to the orders of G overnm ent/’
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Then tho 12tli condition is also significant. respect of 
the abovename^ village/^ th a t condition saysj “ you are to 
consider yourself as a farmer thereof ”  j in other wordsj as a 

lessee.” I t  fu rther say s ; “ you are therefore to exercise the 
authority vested in farmers by Chapter V I of Regulation X V II of 
1827 or such as may be hereafter vested in them by any new 
enactment, shall also be exercised by yoUj and in the event of 
your acting contrary to the abovesaid enactments ” i, e- not only 
Regulation X V II of 1827 but any other which may subsequently 
be passed, you will be subject to such penalties as are now or 
may hereafter be provided for by Regulations.” That is suffi
cient to bring the village within the operation of the provisions 
of the Land Revenue Code,

Then the 16th clause provides that for breach o£ any of the 
conditions of this lease for which a specific penalty has not been 
laid down, Government is a t liberty to  inflict such punishment 
as may be provided io v ”

The 18th clause m ust also be read as having a bearing upon 
the question which we have to- determine. The grantee is 
prohibited by th a t condition from either selling or transferring 
the village in any way whatever, which would mean by “way of 
g ift or sale, or lease or mortgage, to any other person without 
the consent of Government. This condition is usual in  the kind 
of transfers known as leases, in  which the lessor makes i t  a term ' 
th a t there shall not be any assignment by the lessee without his 
consent, either in w riting or otherwise.

Therefore, there cannot be any the slightest doubt th a t this 
Icoml is no more than a lease ; th a t Government parted w ith its 
rights as lessor in favour of the grantee as a lessee, and imposed 
upon him certain conditions. None of those conditions brings 
the contract w ithin the definition of the term “ alienated ” 
village, in clause 19 of section 3 of the Bombay Land Revenue Code,

For these reasons we are of opinion th a t the D istrict Judge 
is right in holding th a t the plaintifi’s claim must fail.

In  confirming his decree, however, we wish to make i t  quite 
clear th a t our decision is confined only to the buildings which 
have been erected, and to the extra assessment which Govern-

B 7
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ment has imposed in respect of those buildings, under the 
provisions of the Land Revenue Code. This decision, does not in 
any way affect or prejudice auch right as the plaintiff or Grovern- 
ment may have in  respect of tho assessment on agricultural land* 
We express no opinion wha,tever as to the la tte r. The plaintiffs 
claini; as made in  his plaint;, and in hifs pleadings, was entirely 
confined to the extra assessment levied by Government iu virtue 
of its right, under tho provisions of tho Land BiQvenue Code, 
to impose th a t assessment on occupants, who have built upon 
their respective lands. Our decision, therefore, is confined only 
to that extra assessment. For these reasons tho decree must be 
confirmed w ith costs.

-decree coufirnied,
G .  Tj , r .

A P P E L L A T E  C IV IL .

Soforo Mr^ J n d k e  C hm davarM v and M'r. Jiidica nai/toard.

1 9 1 1 .  T h e  c o l l e c t o r  o f  P O O N A  '(o e i g i n a i  P l a in t ip f ), A p p e l l a n t , w. -
2; \  B a i  O H A N O IIA L B A I ( o e i o i n a l  DBFKiNTiANT .No- .1), EE.spoiVDisNT,® ,

Civil Frocedure Code {Ao6 J lT T  o f 1S82), aedion relating to public
religions pr02)eriy-~~.l<Jjoct)nent o f trespasser—JPm'ttj o f  su it— Joinder o f 
parties—Practioe and procedure.

W h e r e  a  b r e a d i  o f  t r u s t  i s  c o m p l a i n o d  o f  a u d  w h e r e  t l i o  a l i e n e e  o f  t n x s t i  

p i 'o p e r t y  d e n i e s  t h a t  t h e  p r o p e r t y  i s  t h o  s u ljjo c ifc  o f  a  p u b l i c  t n i : s t  f o r  r e l i g i o u s  

p m ’ p o e e s ,  h e  i s  a, p r o p e r  a n d  n e c e s s a r y  p a r t y  t o  a  s u i t  b r o u g h t  u n d e r  t h e  p r o v i 

s i o n s  o f  s e o t i o u  5 3 9  o f  t h e  C i v i l  P r o c o d u r o  C o d e  o f  1 8 8 2 ,  t h o u g h  n o  r e l i e f  c a a  

1 )6  g i v e n  a s  a g a i n s t  h i m  b y  w a y  o f  a  d o c r c o  i n  e je e f c i n e n t .

Appeal from the decision of C. Eoper, D istrict Judge of 
Poona, confirming tho decree passed by K , Barlee, Assistant 
Judge of Poona.

This was a suit filed under the provisions of section 539 of the 
Civil Procedure Code of 1882. I t  was brought by the Collector 
of Poona to formulate a scheme of management w ith respect to 
the village of Navli, which had been dedicated to the mosque 
known as the Shaiuanshasur P ir Dargah a t Snpa»

f  Second Appeal No. 097 of 1910.


