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1 9 1 1 . S A D A S H I V  u m  M A H A D U  D H O L ' E  (o u ig i n a l  D e f e n d a n t  1 ) ,  A p p e l - 

J u n e  2 7 .  lA N T , 1) .  N A R A Y A N  V I T H A L  M A W A L  ( o i i ’m i N A L  P l a i n t i f f ) , ,  E e s -

~  PON DENT.*

C i v i l  P r o c e d u r e  C o d e  ( A c t  V  o f  1 9 0 8 ) ,  s e c t io n  4 7 ~ - L i m . i k U i o n  A c t  ( I X  o f

1 9 0 S ) ,  A H i c U  1 3 8 — T n m s f e , ) '  o f  P r o p c r t i j  A o i ;  ( I F  o f  1 8 8 :2 ), s e c t io n  9 0 —

P u r c h a s e  h y  d e e r c e - h o I d e r - S i i i t  t o  r c c o v c r  ■ p o s s e s d o % ~ ^ l ! l x e c u t i o n .

I n  e x e c u t i o n  o j:  a  r e d o i n p t i .o i i  d e cr t'O  t l i o  c l u c r e e - h o l d o r  ( i n o v t g a g e o )  h i m s e l f

p u r c h a K c d  t l i o  p r o p e r t y  a ,t  t h e  c o u r t - s a l e .  A f t e r  t h o  c o n f i r m a t i o n  o E  t h e  s a l e ,  

t h o  l e g a l  r c p i 'o s a n t a t i v o  o f  t l i «  d e c i ’e e - l i o h l o r  ( m o r t g f i g e o  a i i c t i o n - p u r c h a s e r )  

b r o t i g h t  a  s u i t  t o  r e c o v o i ’ p o s s e s s i o n  o f  t h e  p r o p e r t y  s o  p n r c h i i s e d -  T h o  

d e f e n d a n t s  ( r e p r o s e n t a t i v e s  o f  t h e  m o r t g v i g o v s  j n d g m o n t - d e b t o r s )  c o n t e n d e d  

t h a t  t h e  q u e s t i o n  i n v o l v e d  i n  t h o  s n i t  r e l a t e d  t o  t h e  e x e c u t i o n  o f  t h e  d e c r e e ,  

t h e r e f o r o j  t h e  s u i t  w n s  n o t  n i a i n t a i n a b l e  u n d e r  s e c t i o n  4 7  o f  t h e  C i v i l  P r o 

c e d u r e  C o d e  ( A c t  V  o f  1 9 0 8 )  a n d  t h a t  t h e  p l a i n t i f f ’ s  r o m e d j  l a y  u n d e r  O r d e r  2 1 ,  

E i i l e  G . T h e  f i r s t  C o u r t  a l l o w e d  t h o  c l a i m .

O a  a p p e a l  b y  o n e  o f  t h o  d e f e n d a n t s ,

B . e l d ,  r o v e r s i n g  t h e  d e c r e e ,  t h a t ,

( 1 )  T h o  s u i t  w a s  h a t r e d  b y  s e c t i o n  4 7  o f  t h e  C i v i l  P r o c e d u r e  C o d e  ( A c t

V  o f  1 9 0 8 ) .

( 3 )  A  d o c r e e - h o l d o i ’ b y  b e c o m i n g  a  p u r c h a s e r  a t  a  c o u r t - s a l e  d i d  n o t  c e a s e  

t o  b e  a  p a r t y  t o  t h e  s u i t  w i t h i n  t h o  m o i i n i n g  o f  s e c t i o n  4 7  o f  t h e  C i v i l  

P r o c e d u r e  C o d e .

( 3 )  P r o c e e d i n g s  f o i ’ d e l l v o r y  o f  p o s s e s s i o n  o f  p r o p e r t y  p u r c h a s e d  b y  t h e  

d e c r e e - h o l d e r  w e r e  p r o c e e d i n g s  i n  o x o c n t i o n  o f  t h e  d e c r c e  a n d  f e l l  w i t h i n  t h a  

s c o p e  o f  . s e c t i o n  4 7  o f  t h o  C i v i l  P r o c e d u r e  O o d o .

( 4 )  A r t i c l e  1 3 8  o f  t h e  L i m i t a t i o n  A e t  ( I X  o f  I S O S )  d i d  n o t  o v e r r i d e  t h o  

p r o v i s i o n s  o f  t h e  C i v i l  P r o c e d u r e  C o d e .  T 'h c y  s h o u l d  b e  r e a d  t o g e t h e r .  W h e r e  

t h e  a u c t i o n - p u r c h a s o r  w a s  a l s o  a  p a r t y  t o  t h e  s u i t  i u  w h i c h  t h e  d e c r e e  w a s  

p a s s e d ,  h i s  c l a i m  f o r  i h e  d e l i v e r y  o f  p o s a e t i s i o n  o f  t h o  p r o p e r t y  p u r c h a s e d  m u s t  

b e  d e t e r m i n e d  b y  t h e  C o u r t  i n  t h e  e s o c n t l o u  d o p a r t m o u t .  B u t  w h e r e  t h e  

a u c t i o n - p u r c h a s o r  w a s  a  t h i r d  p a r t y ,  i t  -w as o p e n  t o  l i i u i  t o  b r i n g  a  s u i t  f o r  

p o s s e s s i o n  o f  t h a  p r o p e r t y  p u r c h a s e d  b y  h i m  a n d  s u c h  a  s u i t  w o u l d  b e  g o v e r n e d  

b y  t w e l v e  y e a r s ’ l i m i t a t i o n  u n d e r  A r t i c l e  1 3 8  o f  t h o  L i m i t a t i o n  A c t ,

( 5 )  U n d e r  s e c t i o a  9 0  o f  t h o  T r a n s f e r  o f  P r o p e r t y  A c t  ( I V  o f  1 8 8 2 )  t h e  

e x e c u t i o n  p r o c e e d i n g s  d i d  n o t  t e r m i n a t e  w i t h  t h o  s a l e .
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T l i e  e x e c u t i o n  o f  t h e  d t j c r e e  b e i n g  t a m d  afc t l i e  d a t e  o f  t h e  s u i t ,  i t  w a s  u o t  

a l l o w e d  t o  b e  t r e a t a d  a s  a  p r o c e e d i i i 'v  i n  e s e c u t i o n .

F irst appeal against the decision of B atton ji Manchorji^ 
F irst Class Subordinate Judge of Poona_, in original Suit ¥ o . 218 
o£19Q9.

The facts were as follows

Two undivided brothers^ Mahadu and Ganpatij owned an. 
undivided share in the lands in. dispute. They had monetary 
dealings w ith the plainfciff^s father Vifchal Kamchandra Mawal 
to wdiom they had passed several mortgage-deeds with respeet 
to their ■?? share. The to ta l amount o£ the mortgages -was 
Rs. 13;,000. On the 28th September 1883 the mortgagors filed a 
redemption suit, No. 696 of 1883, in the Courfc of the Fir^fc 
Class Subordinate Judge of Poona, and the decree in the suit, 
which was dated the 14th February  1885, ordered tho m ort
gagors to pay to the mortgagee Rs« 7,905 w ith interest a t 4 per 
cent, per annum  by seven yearly instalm ents, and iu default 
of paym ent the am ount should be realized by sale of m ort
gaged property. The said decree was upheld by the H igh Court 
in appeal. D efault having been committed in the paym ent of 
the decretal amount, the decree-holder (mortgagee) applied for 
the realization of the decretal debt by the  sale of the mortgaged 
property. As the judgm ent-debtors (mortgagors) were agri
culturists, execution was transferred to the Collector aud by his 
order the mortgaged property  was sold on the 29th November 
1899 and wa^ purchased by the decree-holder himself. The 
sale was confirmed on the 6th  Jan u ary  1900. Subsequently, 
the decree-holder having died, his son and legal representa
tive brought the present su it for the recovery of the property 
purchased by his fa ther a t the courfc-aale and mesne profits afc 
Es. 150 per year.

Defendant 1̂  Sadashiv, the son and legal representative of 
Mahadu, one of the judgm ent-debtors, contended th a t the 
suit was not m aintainable inasmuch as the plaintifi‘'’s father 
purchased the property in  execution of his own decree, th a t 
according to section 47 of the Civil Procedure Code (Act V  of 
1908) the plaintiff should have taken action, in  executi n of the

B 032«.5

SABASmV
B l i r

MahI uit
V .

N’aua.yan
VlEiiAI,

1011.



4S4i THE INDIAN LAW REPORTS. [VOL. XXXV.

1011.

SADA-SHIV 
BIN  

M A n  ADD-

NAaAYAN
V i t h a l .

decree and his remedy was, therefore^ under Order 21, Eule 25/ 
th a t the suit could not be trea ted  as an application, the execu
tion of the decree being time-barred, and th a t he, being a minor, 
was not properly represented in the execution proceeding.

Defendant 2, Bahiram ji Rustomji, a purchaser from defend
ant 1, set up infer alia his title  to one o f 'th e  lands in suit, 
namely, P ratbandi No. 14.

The Subordinate Judge found th a t the plaintiff^s claim was 
proved with respect to all the lands in  su it cxcept Pratbandi 
No. 14', th a t the plaintiff was not bound to seek liis remedy in 
execution proceedings, thab the estate of defendant 1 was suffi
ciently represented in execution proceedings and th a t the plaintiff 
was entitled to  recover possession of all the lands except 
Pratbandi No. 14. He, therefore, passed a decree for the 
plaintiff for the recovery of the lands in su it except Pratbandi 
No. 14..

Wifch respect to tho defendants* contention thab the plaintifF 
should have moved undor the proceedings in  exceution, for the 
w ant of any ruling of the Bombay H igh Court on the point, tho 
Subordinate Judge followed tbe Full Bench ru ling  of tho 
Allahabad H igh  Courfc in  Bhagwati v. Bamoari .Lal̂ '̂̂  which laid 
down th a t “ seetion 244 was not a bar to a su it lilce tho present, 
and the decree-holder m ay obtain po.^sossion either by an 
application under sections 318 and S19 of the Code of Civil 
Procedure or by a separate suit.^’’

Defendant 1 appealed.

P. D, BJdde for the appellant (defendant 1) : -—The p la in tif 
should have sought his remedy in execution proceedings and not 
by a separate suit. Although the plaintiff; purchased the 
property a t  the auction-sale, he does not thereby cease to be a 
decree-holder and the question of recovering possession of the 
property so purchased relates to satisfaction and execution of 
the decree under section 318 of the Civil Procedure Code (Act X IV  
of 1882); MamcJcha 0  day an v. Bajagopcda PiUai^^ ; KasinatJia

(1) (1903) 31 All. 82. (2) (190V) SO Mail. .C07.
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Aijyar v. Uihirdansa 'Rowtlam^^'^ \ M uUm  v . Ij)pasami^^ i 
Saniliu  Tarayanar v. Ilnssain 8ahiM '̂  ̂i Sheo Na-rain v. Nnr 

j 'Ram ISfarain Sahoo v. Bandi Fershad^^^; Kal,laya^ 
VatJmmayi v. Bcmcm Menon^^K

The^ view taken  by the majority^of the Allahabad Full Bench 
in Bliagwali v. Bmiioan L a l^  is not in conformity w ith  the view 
of the same C ourt in  ^lieo Narahi v J£nhammad^‘̂'̂ and
the opinion of the m inority is in accordanco w ith the view of 
the other H igh Oom’ts. Their Lordships of the P riv y  Council 
have ruled th a t section 244* of the Civil Procedure Code 
(Act X IV  of 1882) should not receive a narrow  coDstruction: 
Promnuo Kumar Sanyal v. Kali Las Sm^al^^K

Section 318 of the Civil Procedure Code (Act X IV  of 18S2) 
which relates to the recovery o£ possession finds its  place in  the 
chapter dealing w ith execution proceedings^ and when a cheap 
remedy is prescribed or special procedure is laid down^ i t  should 
be adopted in preference to the general and costly one : IlaclJm^ 
Sudan Das v, Gohinda Pria Ghowdhurani^'^h

In  Smiwal Das v. Bismillali Begam^^'', Mutiia v. ,
Sariatoolla M olla  v. Raj Kumar aud Iiakslimmia.ii Ohefliar
V. Kanmm-mal^^^'^ it was held t h a t  a n  application for delivery of 
possession is a step in aid of execution. The sale does not 
become complete aud there is no complete satisfaction of the 
decree until the decree-holder gets possession of the property. 
The words “ resistance to execution ” in section 330 of the Code 
show that the Legislature treated this m atter as r e l a t i n g  to exe
cution. The object of section 244 is to provide a  speedy 
rem edy: Viraraghava Ayyiingar v. Yen'kaiacliaryaf^^^'^, M ntiia  v, 
Apjiasami^^'^\ So also an application for recovery of money paid
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(8) (1S92) 19 Gill* 6SS.
(0) (1899) 27 Cal. 34 at p. 37. 
(10) (1897) 19 All. 480.
(U) (1800) 13 Mad. 504.
(13) (1900) 27 Cal. 7o9.
(13) (1900) 24 Mad. 185. 
a±) (188a) 5 Mad. 217.



456 THE IKDIAF LAW REPORTS.,, [701a  XXXV,

1911.

SA-DASmv
s m

Mahadu
fl.

ITa-batan
VlTH A li,

into Court ou account of tho sale is held fco be a step in aid of 
esecution; .Ba^iicha%d v. Mugulfao^'^\ FenUatarayal% v» 
Narasim.ha^^'^’

Article 138 of the L im itation Act cannot control the provi
sions of the Civil Procedure Code. No doubt tho decree does 
not directly provide for possession^ b u t boiug 'a decree^ under 
section 88 of the 'Fransfer of Properfcy Aci) thero is a right of 
sale,, and this circumstance is a process for tho satisfaction of the 
decree. Tbe decree cannot be said to be satiaiied un til delivery 
of possession to the auctiou-purchaser.

The judgm ent-debtors wore not properly represented on the 
record a t the time of the sale. The proper guardian of the 
judgm ent-debtors was their mother aud notw ithstanding that 
she was living, she was ignored and somo other relation of 
theirs was brought on the record fis their guardiauo This 
circomstance vitiates the sa le : JJa 'keshur Pershad Narain 
Singh v. liawaf McJdon^'’\  Daji lliwcit v® DMrajram Sada-

P , P . li'kme for the respondent (jilaintifJ:) :-~Tliore can be no 
distinction Ijetwcen a decree-holder auction-purchaser and 
a stranger auction-purchaser. The deeree»holder auction- 
purchaser is no longer a decree-holder and ho sues for possession 
in his capacity as auction-purchaser ; MalmUr Pershad Singh v. 
Macmghk.n^^\ Bliagwati v, .Banwm'i Jn  the last Full
Bench ruling the Allahabad H igh Court hold th a t a decree- 
bolder auction-purchaser cannot be said to continue as decree- 
holder afte r his purchase and the question as to possession docs 
not relate to execution or satisfaction of the decree. Articles 
138 and 180 of the Lim itation Act m ake no distinction between 
a  decree-holdet’ auction-purchaser and a stranger auction- 
purchaser.

Section 88 of the Transfer of P roperty  Act does not provide 
for possession being delivered. Hence tho decree was satisfied

(1) (1806) 22 Bom. 840,
(2 ) ( 1 8 8 0 )  2  M a d . m .

(3 ) ( 1 8 9 6 )  2 4  C a l .  2 5.

m  (1887) 12 Bom. IS.
({!) (1880) Id Cal. 683.
(0) (1908) 31 All. 82.
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immediately after the property was sold and purchased by 
the decree-holder, and nothing fu rth e r remained to  be done. 
Section 318 of the Civil Procedure Code is permissive and gives 
the purchaser an option to proceed in execution or to file a 
separate suit.

The defendan|;s^ fam ily was joint aud there was proper repre
sentation.

R aOj. j . :•—The facts of the case are brie y  th e se : The
property in dispute was originally m ortgaged by defendant Vs 
fa ther and uncle to plaintiff^s father. On 14th February  1385 
a decree was passed directing the mortgagors to  pay Rs. 7,905 4~8 
by seven equal yearly instalments. In  default of paym ent of 
any instalm ent a t the due date, the mortgaged property was to 
be sold for the whole sum due. D efault having been made in 
paym ent of the instalm ents, the mortgagee p u t up the properfcy 
to sale and purchased i t  himself on 29bh November 1899. The 
sale was confirmed on 6th  January  1900.

On 7th April 1909 plaintiffj who is the son,’ and legal re
presentative of the aucfcion-pui'chaser, filed the present suit for 
possession of the property  purchased in 1899. Defendants 
resisted the claim on several grounds,, bu t th e ir contentions were 
overruled and a decree was passed in plaintiff’s favour, awarding 
him possession of the p roperty  in su it except one piece of 
land, P ratbandi No. 14', as to  which plaintiff^s title  was not 
proved.

Against this decree defendant 1 appeals to this Court.

The main question argued in appeal is w hether the fsuit is 
barred by section 47 of the Code of Civil Procedure, 1908.

Section 47 provides th a t all questions arising between the 
parties to the  su it in  which the decree was passed or their 
representatives, and re lating to execution,, discharge or satis
faction of a decree, shall be determined by the Court executing 
the decree and not by a separate suit. We have to consider (1) 
w hether the questions involved in the present suit arise between 
the parties to the suit in  which the decree was passed or their 
representatives^ and (2) whether they  are questions relating to

1911.
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execution of the decree. The jiidginent-debtors are dead. Defend
an t 1 is the son of ono of the judgnxeut-debhors. Plaintiff 
is tbe son aud heir of tbe decrec”holder who purchased the 
property afc t h e  co u rb 'S a le  held in execiifcion of Ids decreo. I t  
is contended for the respondent th a t the decree-holder ceases to 
be a party  to  the suit after he purchases t h e  property  &,t the 
court-sale^ and that he is entitled to possession of the property 
in liis character as auction-purchasor^ and not as a decree-holder. 
W e arc unable to accede to th is contention. In, Madhmmlmi 
])as V. Gohinda Pria CkotodJmrani^^^ Macpherson and Stevens, 
JJ ., hold th a t decree-holder is none tho le-s a p a rty  to the 
.suit because he happens to be an  ancfcion-purchaser. In  
Ham Narahi Sahoo v. Bandi PersImdS^^ the Court observes^ that 
the tact th a t the decree-holder is a lso  an auction-purchaser does 
not make section 241' of Act XIV of 1882 the less applicable to  the 
case. S im ilarly the Madras High Court observes in  KasinatJia 
AyyarY. Utlmfiiansa lloiothan^^'^ : ^^It would be impossible to hold 
t h a t  having been a p arty  to tho decreo, he ccasod to be a x>arty 
because he purchased tho property a t the sale held in 
execution No doubt in Bhagtoati v, Bamoari a Full
Bench of the Allahabad H igh Court hold, t h a t  although the same 
person may be the decree-holder and the auction-pnrchaser, he 
fills two different capacities, and it is in the la tte r capacity only 
th a t he cau apply for and obtain possession. W ith  all respect 
for the opinion of the m ajority of the Full Bench of the 
Allahabad High Court, we agree in  the view taken  by tbe 
Calcutta and Madras H igh Courts^ th a t a decree-holder by 
becoming a purchaser at a sale h e ld  in execution of his decree 
does not cease to be a party  to the su it w ith in  the meauing of 
section 47 of the Civil Procedure Code.

The next question is, w hether the p la in tiffs  claim for delivery 
of possession of the property in dispute is a question relating to 
execution, discharge or satisfaction of a decree w ith in  the 
meaning of section 47 of the Civil Proceduro Code. I t  is 
contended th a t the execution proceedings came to an end when

(1 ) ( 1 8 9 9 )  2 7  O a l .  3 4 .

(2 ) ( 1 9 0 4 )  3 1  C a l .  7 3 7  a t  p .  7 4 2 ,

m  ( .1 0 0 1 )  2 5  M a d .  5 2 9  afc p . 5 3 2 .  

(•i) ( 1 0 0 8 )  8 1  A I L  S 3 .
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tbe property was sold and tbe sale confirmed. This contention 
does not appear to us to be sound. W e are of opiaiou that 
proceedings in  execution (so fa r as the decree-holder is con
cerned) are not completed un til the decYee-holder obtains the 
benefit of the sale held in esecution of his decree. In  JBap7iehmd  
V. Mugutrao^^'^ its was held by this Court th a t an application by 
a judgm ent-ereditor for paym ent to him of money which has 
been paid into Court on his account in esecution of his decree, 
is an application to take a step in aid of execution of the decree. 
In  th a t case Farran; G. J . observes th a t when money is paid into 
Court in satisfaction of a decree, tbe execution of the decree 
w ith regard to such paym ent is not fully completed till the 
money has besn actualiy paid by the Court to the judgm ent- 
ereditor. T hat is also the view taken by the M adras and 
Allahabad H igh Courts. See Koormayya v. Krishiamma Naidu^^\ 
Paran Singh, v. Jaioahir and Sujan, Singit v. Hira Singk^^K
I f  then an application made by a decree-holder to be paid the 
proceeds of a sale held in execution of his decree is a step in 
aid of execution, we do not see any difference in principle 
between such an application and an application made by  a 
decree-bolder, who is also the auction-purchaser, to be put in 
possession o f th a t which represents the money which would 
have been paid into Courfc  ̂ if a th ird  party  had purchased the 
property. W e th ink  th a t the execution of the decree is not 
complete and final, un til in  the one case the  decree-holder 
actually rocoives the sale-proceeds th rough the Courts aud in the 
other case un til he secures possession of the property  through 
tbe Court. Accordingly it  is held th a t an application by a 
decree-holder to be pu t in  possession of the property which he 
has purchased in execution of his decree is a step in aid of 
execution of th a t decree. See Sanatoolla MoUa v. Maj Kumar 

; la h sh 'm nan  ClietUar v. KaiinammaW^; Kamiatlia Ayyar 
v. Jltliimams, Roiolhan^^ j MoU Lai v. M a Jem cl The
object of the application for delivery of possession, as observed

(1) (1896) 22 Bom. 340. 
(3) (1893) 17 Mad. 1G5.
(3) (18S4) G AU. SGG.
(4) (1869) 12 All. 399.

(5) ( 1 9 0 0 )  2 7  C a l .  1 0 9 . 

(C) ( 1 9 0 3 )  2 4  H a d .  1 8 5 .  

(7 ) ( 1 9 0 1 )  2 5  M a d .  5 2 9 .  

(9) ( 1 8 9 7 )  1 9  A l l .  4 7 7 .
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by Maclean, C. J ., in  Sariatoolla M olla v, R aj Kumar 
‘^is to complete, by giving possesaioa^ tho purchrllss which the 
applicant has made. I t  is a stop in aid o£ exocution in the 
sense th a t it is a stop to make thafc which has boen done final 
and com pi eta, and in this sense to aid tha execution which can 
hardly be said to have been com plete/’ • ,

This being the case, proceodings for delivery of possession to 
the auction-purchasor are proceedings in exeoitfcion o£ a decreej 
and fall w ithin the scopo of section 47 of the  Civil Proceduro 
Oode. See Madhmudan Dus v, Gohinda Pria Chowdlmrani^^'^ i 
liaB  Naraf.n S,xlioo v. Bandi Psrshad^̂ '̂ ; KatiaijrU Pabhmiayi v. 
Jl%rmn ; Kaunatha Atjijar v. lU h u m m a  j
M u tiia  V. Appammi^^^.

But it is argued by Mt*. P. P . K hare for respondents thafc 
Article 138 of the Lim itation Act allows a su it to be brought by 
an aucfcion-purchaser to recover possession of tho p roperty  sold 
w ithin twelve years from the date of conflL’mabion of the sale. Ifc 
is trae  th a t in Article 133 no distinction is made between a 
purchaser who is a diC i’ee»holdei' a n d  a  purchaser who is not a 
decree-holder. B ut Article 138 does not override the provisions 
of section 4-7 of the Civil Procedure Code. The two should be 
read together. Where the auction-purchaser is also a party  to 
the suit in which the decree was passed^ his claim for delivery 
of possession of tho property purchased by him m ust bo determined 
by the Court in the execution departm ent. B u t where the 
auction-purchaser is a th ird  party, ib is open to him  to bring a 
suifc for possession of the property purchased by him, and such a 
suit will be governed by Article 138 of the L im itation Act.

I t  is lastly  contended; tlia t in the present caso the decree in 
execution of which the property was sold being a decree for 
sale of the property mortgagee], the morfcgagee«decree"holiIer was 
entitled under section 88 of the Transfer ol; P roperty  Act to the 
sale-proceeds only, and not to possession of tho property  sold, 
and th a t when the sale took places the execution proceedings
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came to an ehd.j The am w er to this contention is th a t  section
90 of the Transfer o£ P roperty Acb shows th a t  tho exeeution 
procseding^ do not term inate wifch the s a le ; if th e  sale-proeeeds 
are insufficient to pay the morbgage-debb, the decree-holder has 
to tak e  fu rther steps to recover the balaiieo of the  decretal 
am ount»

On all these grounds we hold th a t the plaintiff’s claim for 
delivery of possession of the properfcy in  suit falls w ithin section 
47 of the Civil Procedure Code, and th a t this su it cannofc lie. 
W e would have allowed the present suit to be treated  as a 
proceeding in exeeufciouj but for the fact th a t the execution of 
the decree was barred by llm ititio n  at the date of the suit.

Mr. Bhide for the appellant contended th a t defendant 1 
wag a minor, th a t his estate was not properly repi'esented in the 
execution proceedings in the course of which the land was sold,
and th a t thorefore the sale was a nullifcy. He contends that 
there was fraud on the p a rt of the decree-holder in  representing 
to  fche Courfc th a t the m inor’s mofcher was dead though in 
reality  she was alive, and in  getting a distant relation of the 
m inor appointed as a guardian ad litem. The lower Oourii has 
found that the alleged fraud  is not proved, and th a t the m inor’s 
estate was sufficiently represented during the execution pro- 
ceedifigs. We sea no reason to come to a diiferent conclusion. 
There is no evidence whatever to  prove the alleged fraud.

W e sefc aside the dccree of the lower Court and dismiss the 
suit wifch costs throughout.

Decree §e! amle. 
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