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conferred upon them by the will. The disposition was by the
testator by the will and not by the trustees by this instrument,
See Bui Motivahu v. Dai Mumubai®. The instrument que the
Bowla funds is an appointment chargeable with a duty of Rs, 15
under Schedule I, Article 7.

Apswer aecordingly,

GI Bl R!
(1) (1897) 21 Bom. 799,

APPELLATE CIVIL.
Before Mr, Justice Chandovarkar and Mr. Justice Huyward.

Tee SECRETARY [or STATE ror INDIA 1x COUNCIL (0RIGINAL
ArpricaNT), APPELLANT, », NARAYAN KASHIRAM SIET (or1eian
Orroxznt), REsronpeNT.™

Civil Procedure Code (Act V7 of 1008), O XXXIIL, ». 13—Civil Proce- -
dure Code (et XIV of 1889), section 412—~Suit in forme panperis—~Seitle-
ment of suil out ¢f Couré—Couré passing no order for payment of Court-
Jeos— Governvment applying for the payment—Practice and procedure.

A suit for partition brought in furmae pawperis was settled out of Comt.
On the 7th October 1908 the Court dismissed the suit, but made no order for
the payment of Cowrt-fees under section 412 of the Civil Procedure Code of
1382. At that date Government had ninety days’ time within which to apply to
the High Court undey its extraordinary jurisdiction. Defore the expiry of the
period the new Civil Procedure Codo came into foree. The Government, there-
upon, applied to the Court undar O. XXXIII, r. 12, for an order as to payment of
Court-fees, but the Court declined to make the order, On appeal e

Held (1) that the order passed by the Court under O, XXXTIIT, ». 13, was an
erder within the meaning of section 47 and it was therefore appealable ;

(2) that, hefore the expiry of the pevied within which the Government conld
have applied to the High Court under the old Code, the now Code had come
into force, and by it the Government were enabled to apply to the Counrt for an
oxder under v. 12 of Order XXXIII;

(8) that the suit having been dismissed there was u failupe of it, and the
vight accrued to Government tie have the Court-fee from the party defeated.

APPEAL from an order passed by G. B. Laghate, First Class
- Subordinate Judge of Ratnagiri.

# Trirst Appeal No, 208 of 1930,
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This was a suit for partition, It was filed in forma pauperis.
The claim was'valued at Rs. 25,800-12-0, The claim was settled
out of Court. The Subordinate Judge passed an order on the 7th
October 1908, dismissing the suit; but made no order under
section 412 of the Civil Procedure Code of 1882,

The new Civil Procedure Code of 1908 came into foree in 1909,
On the 6th June 1910 the Government applied to the Court of
the Subordinate Judge under Order XXXIII, rule 12, for an
order as to payment of Court-fees by the plaintiff, The Subordi-
nate Judge dismissed the application.

The Government appealed to the High Court.

At the hearing, a preliminary objection was raised that the
appeal did not lie.

P. B. Skingne, for the respondent, in support of the preliminary
objeetion :=~No appeal lies, The case is governed by the Civil
Procedure Code of 1882; and the remedy of the Government
was to apply in revision,

L. 4. Shak, acting Government Pleader, for the appellant :—
Under the old Code of Civil Procedure the Governmment had ninety
days within which to apply to the Iligh Court. Before the
expiry of that period the new Code of 1908 came into force,
which gave the Government right to apply to the Court at any
time (O. XXXIIJ, r, 13). And an order passed on such applica-
tion is appealable.

Per Curiaie~The appeal lies.

L. 4. 8hal r==The lower Court ought to have made an order,
inasmuch as there was a failure of plaintiff’s case. See
Secretary of State v. Bhagirathidas® ; and O. XXXIII, v, 12,
of the Civil Procedure Code of 1908.

P, B. Skingne :—The ecase is governed by the old Civil
Procedure Code of 1882. The rights which wo have acquired

under it cannot be taken away by the new Code. The case does
not fall under O. XXXIII, r, 12,

{1 (1906) 31 Bom. 10,
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CHANDAVARKAR, J. :—The circumstances, under which this
appeal has been preferred by Government to recover the Court-
fees in Suit No. 261 of 1903, are shortly these. That was a
suit for partition and it appears it wasg scbtled by the parties
out of Court, The Court dismissed the suit upon their joint
application, throwing the costs.on the parkies. It was a
pauper suib, and the Subordinate Judge directed that there should
be no order under section 412 of the Code of Civil Procedure
(Act XIV of 1882), 4. e, no provision made for the Court-fees
to which the Government were cntitled. Tt is stated by the
Government Pleader bofore us that no copy of the deecree
dismissing the suib was sent to the Collector, as required by
Civil Circular No. 65 of the High Court Civil Circulars,
Whether that was so or not, the suit having been dismissed in
October 1903, Government had the right to cowme up to the
High Court and ask this Court, in the exercise of its power
under the exbraordinary jurisdiction, to revise the order of -
the Subordinate Judge and make due provision for the pay-

~ment of the amount of: the Courb-foe. That was the only

remedy open to Govermment under the Inw then in force ; and
Government had, according to the vules of this Court, ninety days
from the date of the Subordinate Judgy’s order. But before
these ninety days cxpired, the new Code of Civil Procedure
had eowe into foree, and rule 12 of Ovder XX XIII thercof gave
the remedy to CGovernment to apply ab any tiwe to the Court
to malke an order for the payment of the Conrt-fees under rule
10 or rule 11.  The order made by tho Subordinate Judge in the
decree dismissing the suit had been made withoub the know-
ledge of Governwent, and it was competent for the latter,
therefore, to make an application to the Subordinate Judge
under rule 12, That was done by the Collector. The Subordinate
Judge held, however, that he had no jurisdiction to pass a fresh
order. It is against this ovder that Government now ap-
peals. It was urged that the appeal did notlie. But the appeal
being against the order passed by the Subordinate Judge on an
application made by Government under rule 12, Order XXXIII,
for payment under rule 10 or 11 of the same Order, it is an
order under section 47, and, therefore, appealable.
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As to the merits of the case, there cairf be no doubt that,
although at the time the suit was dismissed, the only remedy
open to Government was to come up to this Court for the
exercise of its power under the extraordinary jurisdiction, yet,
before the period preseribed for Government to avail itself of
that remedy could expire, a new law had come into force ; the
law was one of procedure. The right was kept intact as
it had been under the old law, but a new remedy was given,
and that was under rule 12, Order XXXIII, Therefore, it was
quite open to Government to make an application and ask the
Subordinate Judge to pass a proper order according to law.
The Subovdinate Judge, who had declined to make any order
under section 412 cf the Code of 1882 had clearly eommitted an
error inlaw, The suit had been dismissed. It may be that was
because the parties had settled the matter out of Court, but
the Court had nothing to do with that, nor had the Court to
do anything with the fact that the dismissal of the suit was
upon the joint request- of the parties. Whether it was upon

the vequest of the parties or not, the suit had been dismissed,

and the suit having been dismissed, there was a failure. of it, and
the right acecrued to Government to have the Court-fee from
the party defeated. The porty defeated was the plaintiffs
That was the proper order to make: sce Seerefary of Slate v,
Bhagirathtba W,

For these reasons the decree appealed from must be reversed
and the deeree in Suit No. 161 of 1908 must be amended, so far
as it relates to the order under section 412 of Act XIV of 1882,
by deleting the order of the Subordinate Judge and substibuting
tor it the following :— That Government do recover from the
plaintiff the amount of Court-fee, which would have been paid
by the plaintitf, if he had not been allowed to sue as a pauper.”

The costs of this appeal and of the application to the lower
Court must be upon the respondent.

Deeree reversed,
R. R.

) (1906) 81 Bom, 10.
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