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conferred upon them by the will. The disposition was by the 
testator by the will and not by the trustees by tliis instrument. 
See S a i Motiva/m v. JBai The instrum ent cpia the
Bowla funds is an appointment chargeable w ith a duty of Rs, 15 
under Schedule Ij Article 7,
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B e f o r e  M r .  J i i s t l e o  C J i a n i a v a r h d r  a n d  M r .  J i i d i c c  B a i/ v J a r d ,

T h e  s e c r e t a r y  [ o i i ’ S T A T E  r o R  I N D I A  m  C O U N C I L  ( o s i o i K A r .  

A r p i i c A N T ) ,  A p p b l i - a n t ,  V .  N A R A Y A N  K A S H I  R A M  S U E T  ( o r j o i N A i i  

O p p o n e n t ) ,  E u s r o r o j j u T / "

C i v i l  JP rO G c d tc re  C o d e  { A c t  V  o f  lO O S ) t  0 .  X X X I I l ,  ■/'. 1 3 — C i v i l  J P ro o c -  

d u r e  C o d e  ( A c t  X I V  o f  1 8 8 3 ),  s e c t io n  4 ^ 3 — S u i t  i n  f o r m a  p a u p e r i s — S e t t le ­

m e n t  o f s t i i i  o u t  c f  Q o u r i — Q o u r t  p a s s i n g  n o  o r d e r  f o r  p a i f n i e n t  o f  O o u r t -  

fe e s — G o v e m m e n i  a p p l f / i n g f o r  t h e  p a y m e n t — P r a c t i c e  a n d  p r o c e d u r e .

A  s u i t  f o x  p i U ' t i t i o n  b r o u g h t  i n  f o r m a  p a u p w s  -vvaR s e t t l e d  o u t  o f  O o u rfc . 

O n  t t e  7 t l i  O c t o b e r  1 9 0 S  t l i e  C o u r t  d i s m i s s o d  t h e  s u i t ,  b u t  m a d e  n o  o r d e r  f o r  

t h e  p a y m e n t  o f  C o u r t - f o e s  u n d e r  s e c t i o n  4 1 2  o f  t h o  C i v i l  P r o c e d u r e  C o d e  o f  

1 8 8 2 .  Afc t h a t  d a t e  G o v e r n m e n t  h a d  n i n e t y  d a y s ’ t i m e  w i t h i n  w h i c h  t o  a p p l y  t o  

t h o  H i g h  C o u r t  u n d e r  i t s  e x f c r a o r c l iu a r y  j u r i s d i c t i o n .  E e i o r o  t h e  e x p i r y  o f  t h e  

p e r i o d  t h e  n e w  C i v i l  P i 'o c e d u r e  C o d e  c a m e  i n t o  f o r c e .  T h o  G o v e r m n e n t ,  t h e r e ­

u p o n ,  a p p l i e d  t o  t h e  C o u r t  u n d o r  0 .  X X X I I I ,  i\  1 3 j  f o r  a n  o r d e r  a s  t o  i ) a y m e n t  o f  

C o u i ' t - f e e s ,  b u t  t h e  C o u r f c  d e c l i n e d  t o  m a k e  t h e  o r d e r .  O n  a p p e a l ■

H e l d  ( 1 )  t h a t  i h e  o r d e r  p h a s e d  b y  i l i o  C o u r t  u n d e r  0 .  X X X I I I ,  r .  1 2 ,  ifvaa a n  

o r d e r  w i t h i n  t h e  m e a n i n g  o f  s e c fc io n  4 7  a u d  i t  w a s  t h e r e f o r e  a p p e a h i b l e  ;

( 2 )  th a t , b e f o r e  t h e  e x p i r y  o f  t h e  p e r i o d  w i t h i n  w h i c h  t h o  G o v e r n m e n t  c o n l d  

h a v e  a p p l i e d  t o  th e  H i g h  C o u r f c  u n d e r  t h e  o l d  C o d o ,  t h o  n o w  C o d e  h u d  c o m e  

in t o  fo rce , a n d  b y  i t  t h o  G o v e r n m e n t  w e r e  e n a b l e d  t o  a p p l y  t o  t h e  C o u r t  fo r  an 

O lder u n d e r  r .  1 2  o f  O r d e r  X X X I I I ;

( 3 )  t h a t  t h e  s u i t  h a v i n g  b e e n  d i s m i s s e d  t h e r o  w a s  a  f a i l u r e  o f  ifc, a n d  t h e  

r i g h t  a c c r u e d  t o  G o v e r n m e n t  t o  h a v e  t h e  C o u r f c - f e e  f r o m  t h e  p a r t y  d e f e a t e d .

A p p e a l  from an order passed by G. B, Laglmtej F irst Class 
Subordinate Judge of Ratnagiri.

* First Appeal Ko, 20S of 1910.
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This was a suit for partition. I t  was filed in forma fa i ip m .  
The claim was" valued a t Rs. 25,800-12-0. The claim was settled 
out of Court. The Subordinate Judge passed an order on the 7th 
October 1908, dismissing the s u it ; bu t made no order under 
section 412 of the Civil Procedure Code of 1882.

The new Civi^ Procedure Code of 1908 came iuto force in 1909, 
On the 6th June 1910 the Government applied to the Court of 
the Subordinate Judge under Order X X X III, rule 12, for an 
order as to payment of Courfc-fees by the plaintiff. The Subordi­
nate Judge dismissed the application.

The Government appealed to the High Court.

A t the hearing, a preliminary objection was raised that the 
appeal did not lie.

P . B . B lim g n e , for the respondent, in support of the preliminary 
ol)jcction!— No appeal lies. The case is governed by the Civil 
Procedure Code of 1882; and the remedy of the Government 
was to apply in revision.

Ij. 1 . Shah, acting Government Pleader, for tho appellant:— 
Under the old Code of Civil Procedure the Governmenihad ninety 
days within which to apply to the High Oourt. Before the 
expiry of th a t period the new Code of 1908 came iuto force, 
which gave the Government right to apply to the Court at any 
time (0- X X X III, r. 13). And an order passed on such applica­
tion is appealable.

Ter Curiam.—The appeal lies.

L . A. S h a l l  f — The lower Court ought to have made an order, 
inasmuch as there was a failure of plaintiff's case. See 
Secretary o f  State v, Bhagiraihibai^̂ ;̂ and 0 . X X X III, r. 12, 
of the Civil Procedure Code of 1908,

T , B, Shingne :—The case is governed by the old Civil 
Procedure Code of 1882. The rights which wo liave acquired 
under it cannot be taken away by the new Code. The case does 
not fall under 0 . X X X III, r. 12.
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Chandavarkar , if. :-™-The eirram stances, u n d e r w hich this
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appeal has been preferred by Governm ent to recover the Courfc- 
fees in Suit 1̂ 0 .261  ol: 190o, are shortly  these. Thafc was a 
suit for partition and it  appeara ifc was settled by the parties 
out of Court. The Couufc dismissed the suit upon their joint 
application, throw ing the costa.on  tho particrS. I t  was a 
pauper suit, and the Subordinate Judge directed th a t there should 
be no order under section 412 of the Code of Civil Procedure 
(Act XIV of 18S2), i. no proviyion mado for the Courfc-fees 
to which the Governmont were entitled. Ifc is stafced by the 
Govormnent Pleader before ns thafc no copy of the decreo 
dismissing the suifc was sent to the Collecfcor^ a 5 required by 
Civil Circular No. 65 of the High Court Civil Circulars. 
W hether thafc was so or not^ the suit having been dismissed in 
October 1903j Governmenb had the rig h t to cotno up to tho 
High Court and ask this Court, in tho exorcise of its power 
under the exfcraordinary jurisdicfcion, to revise the order of 
the Subordinate Judge and make due -provisioii for the pay­
m ent of the am nirifc of: the Courfc-f<3e. Thafc was the only 
remedy open to Government under the law then in force 5 and 
Government had, according to the rules of this Courfcj, n inety  days 
i'l’om the date of the Subordinate Judge’s order. B ut before 
those ninefcy days expired, the new Code of Oivil Procedure 
had come into forec, and rule 13 of Order X X X III thereof gave 
the remedy to Govcninienf; to apply afc any tiuio to the Oourt 
to make au order for the paym ent of the Coiu't-fees under rule 
10 or rule 11. The order made by tho (Subordinate Judge in tho 
decree dismissing the suit had been made wifchoufc the know ­
ledge of Government, and i t  was com petent for the la tte r, 
therefore, to make an application to  tlie Subordinate Judge 
under rule 12 . That was done by the Collector. The Subordinate 
Judge held, however, th a t he had no jurisdiction to pass a fresh 
order. I t  is against th is order th a t Government now ap“ 
peals. I t  was urged thafc the appeal did not lie. B ut the appeal 
being against ihe order passed by the Subordinate Judge on an 
application made by Government under rule 12, O rder X X X III, 
for payment under rule 10 or 11 of the same Order, ifc is an 
Oder under section 47, and, therefore, appealabk\
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A s to the îiierifcs of the case^ there caif be no doubt that, 
altbougb a t the time the suit was dismissed, the only remedy 
open to Government was to  come up to th is Court for the 
exercise of its power under the extraordinary jurisdiction, yetj 
before the period prescribed for Government to avail itself of 
th a t remedy cpuld expire^ a new law bad come into force j tho 
Jaw was one of procedure. The righ t was kept intact as 
i t  had been under the old law^ but a new remedy was given, 
and th a t was under rule 12, Order X X X III. Therefore, it was 
quite open to Government to make an application and ask the 
Subordinate Judge to pa?s a proper order according to law. 
The Subordinate Judge, who had declined to make any order 
under section 412 cf the Code of 3882 had clearly committed an 
error in law. The suit had been dismissed. I t  m ay be th a t was 
because the parties had settled the m atter out of Court, but 
the Court liad nothing to do with that^ nor bad tbe Courfc to 
do anything w ith the fact th a t the dismissal of the suit was 
upon the jo in t request- of tho parties. W hether it was upon 
the request of the parties or not, the suit had been dismissed, 
and the suit having been dismissed, there was a failure, of it, and 
the right accrued to Government to have the Court-fee from 
the party  defeated. The party  defeated was the plaintiff. 
That was the proper order to m ak e : see Secretary o f State v. 
B Itagirathiha% ^^\

For these reasons the decree appealed from must be reversed 
and the decree in Suit No. 161 of 1903 must be amended, so fa r 
as it relates to the order under section 412 of Act X IV  of 1882, 
by deleting the order of the Subordinate Judge and substituting 
for it the following ;—“ That Government do recover from the 
plaintiff the amount of Court-fee, which would have been paid 
by the plaintiff, if he had not been allowed to sue as a pauper/^

The costs of this appeal and of the application to the lower 
C ourt m ust be upon the respondent.

Decree reversed, 
n .  R .
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