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become adverse. I t  was held that the suit was not haxred and 
that there was no adverse possession. The ground of the decision 
was that, in the case of a co-sharer holding after redemption, 
limitation is computed only from the date when the possession 
becomes adverse by the assertion of an exclusive title  to the 
knowledge of the person excluded, and by submission on his 
part to the title thus set up. That is also the law enunciated 
by this Court in Gmgidhm  v. PafashramM\ where Jenkins, 0 . J., 
said that “ to constitute an adverse possession as between tenants- 
in-common there must be an exclusionor an ouster/’ The present 
is not a case of co-sharers to attract to it the application of that 
law. Plaintifl^s suit must be held barred by limitation.

We must, therefore^ reverse the decree of tho lower appellate 
Court and restore that of the Subordinate Judge with the costs 
of the appeal in the lower Court and of this second appeal on 
the respondents.

Decree reversed,.
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Before S ir  Ik m l Scott, Kt., Chief Jnstioe, M r. Jnsticc lltisssll 

and Mr. Jnstioe Mao.

I n  sis A B D U L L A  H A J I  D i W O O D  1 " > 0 W L A  0 1 i P H . V N A G E , *

In d im  Stamp ( I I  o f  1 S 9 9 ) ,  acction 2  { 2 i ) ,  SL^i&hle I ,  A r t i c l e  7 —  

Instnm en t declaring t r n s t F u n d  composed o f  two parts—Absence of 
p'mo'ios disjiositioii in  o n e  p a rt—Settlement— D imposition f o r  charity o f the 
other fa r t—Appointment—-Stamp duty.

A n  i n s t r u m e n t  w a s  p i ’e p a i ’e d  f o r  t h o  p u x p o s e  o f  d e c l a v u i g  t r u s t s  o f  c e r t a i n  

f u n d s  d e v o t e d  t o  c h a r i t y .  T h e  f u n d s  a m o u n t e d  t o  a b o u t  U s .  3 , 0 0 , 0 0 0  a n d  c a m e  

t o  t h o  h a n d s  o f  t h o  t r u s t e e s  f r o m  t w o  s o u r c e s .  A b o u t  l l s .  1 , 0 0 , 0 0 0  w a s  t h e  

r e s u l t  o £  a p p e a l s  t o  v a r i o u s  p e r s o n s  a n d  t h e  r e s t  w t ia  p r o v i d e d  b y  t h o  e x e c u t o r s  

r ;£  t h e  w i l l  o f  o n e  A . H .  T h e  i n s t r u m e n t  d e c l a r i n g  i h e  t r u s t s  w a s  e n g r o s s e d  o B

* Reference Ko. 3 of lOil.
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a  s t a m p  p a p e r  o f  E s .  1 5  a n d  a  q u e s t i o u  h a v i n g  a r i s e n  a s  t o  w i e t l i e r  t l i e  i n s t i ’u -  

m e n t  w a s  p r o p e r l y  s t a m p e d ,

S d d ^  t h a t  s o  f a r  a s  t h e  f u n d  o f  R s .  1 , 0 0 , 0 0 0  w a s  c o n c e r n e d ,  t h e r e  b e i n g  no 
p r e v i o u s  d i s p o a i t i o n  i n  w r i t i n g  o f  a n y  p a r t  o f  i t  t h o u g h  s o m e  o f  t h e  o o n f c r ib u t io n s  

w o r e  a c c o m p a n i e d  b y  l e t t e r s  f r o m  t b o  d o n o r s  e x p r e s s i n g  t h e i r  ■ w ish es w i t h  

r e s p e c t  t o  t h e  f u n d s  c o n t r i b u t e d ,  t b e  i n s t r u m e n t  w a s  a  s e t t l e m e n t  a c c o r d i n g  t o  

t h e  d e f i n i t i o n  i u  s e c t i o n  2  ( 2 4 )  o £  t h e  I n d i a n  S t a m p  A c t  ( I I  o f  1 8 9 9 )  a n d  w a s  

c h a r g e a b l e  w i t l i  d u t y  o n  K s .  I , 0 3 j 2 0 0  a t  t h e  r a t e  o f  8  a n n a s  p e r  c e a t .

a l s o ,  t h a t  s o  f a r  a s  t h e  f u n d  o f  B s ,  2 , 0 0 , 0 0 0  w a s  e o n e e r u e d ,  t h e  p r o v i s i o n s  

o f  t h e  w i l l  o f  A . H .  a m o u n t e d  t o  a  d i s p o s i t i o n  f o r  a  c h a r i t a b l e  p u r p o s e ,  a n d  t h e  

i n s t r u m e n t  w a s  a n  a p p o i n t m e n t  c h a r g c a b l e  w i t h  a  d u t y  o f  E s .  1 5  u n d e r  

S c h e d u l e  I ,  A r t i c l e  7  o f  t h e  I n d i a n  S t a m p  A c t  ( I I  o f  1 8 9 9 ) .

E emrence by E. L. Sale^ Superintendent of Stamps, Bombay, 
under section 57 of the Indian Stamp Act ( I I  of 1899),

One Abdulla H aji Dawood Bowla made a willj dated the 15th 
July 1901, and died on the I l th  November following. He 
appointed Hormasji K. Vakil and Haji Sulleman Abdul Wahed 
executors under the will which, inter alia, provided as follows

I  b e q u e a t h  t h e  s u m  o f  r u p e e s  t w o  l a k h s  u n t o  m y  s a i d  t r u s t e e s  u p o n  t r u s t  f o r  

t h e  d i s p o s a l  o f  t h e  s a m e  f o r  e s t a b l i s h i n g  a n d  m a i n t a i n i n g  s u c h  a  c h a r i t a b l e  

i n s t i t u t i o n  a s  t h e  a o t i o g  t r u s t e e s  o r  trustee o f  t h i s  m y  v s 'i l l  s h a l l  i n  t h e i r  o r  h i s  

a b s o l u t e  a n d  u n c o n t r o l l e d  d i s c r e t i o n  t h i n k  f i t ,  p r o v i d e d  a l w a y s  t h a t  i f  d u r i n g  m y  

l i f e t i m e  I  m y s e l f  e s t a b l i s h  a n y  c h a r i t a b l e  i n s t i t u t i o n  t h i s  b o  q u e s t  s h a l l  b e  

d e e m e d  t o  b e  v o i d  t o  t h s  e x t e n t  o f  t h e  a m o u n t  w h i c h  s h a l l  b e  s p e n t  o r  l a i d  o n t  

i n  r e s p e c t  o f  s u c h  i n s t i t u t i o n ,  t h o u g h  I  s h a l l  n o t  h a v e  e x p r e s s l y  r e v o k e d  i t  b y  a  

c o d i c i l  o r  o t h e r  w r i t i n g .

Mr, S, M. EdwardeSj the Police Commissioner of Bombay, being 
anxious fco make some provision for destitute female children of 
the Mahomedan community of Bombay^ wanted to raise funds 
for the establishment of an orphanage, He^ thereforSj wrote to 
ihe said executors for assistance and they agreed to devote the 
said bequest to the purpose. He also published an appeal for 
funds in newspapers and addressed letters to some leading 
Mahomedan residents in Bombay asking for donations. Some of 
the addressees responded to the appeal by sending in funds 
accompanied in some cases by letters indicating the donors’ 
wishes in the matter. The funds thus collected amounted to 
Rs. 1,00,000 or thereabouts. The wbole fund aggregated to

B  9 3 2 - 4
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Es. 3,00;000j that is, Rs. 2,00,000, the bequest under the will 
of Abdulla H aji Dawood Bowla, and about Ks. 1,00,000 collected 
as donations.

On the 17th December 1910 an indenture was executed 
between Messrs. Edwardes, Hormasji N. Vakil and Haji 
Sulleman Abdul Wahed whereby the said s^ani of Es. 3,00,000 
was settled on an orphanage called The Abdulla Dawood Bowla 
Mahomedan Female O rp h a n ag e ,an d  conveyed the amount to 
the trustees thereby appointod. The instrum ent was engrossed 
on a stamp oi Rs. 15 as declaration of tru st under Article 64 (A), 
Schedule I of the Indian Stamp Act (II  of '1S99) and was 
presented for registration.

The Superintendent of Stamps, being doubtful as to whether 
proper stamp duty was paid on the instrument; made the present 
reference under section 57 of the Indian Stamp Act (II of 1899) 
observing as follows -

111  m y  o p i n i o n  t l i e  s a i d  i n a t r u m e n t  i s  a  ‘  B c t t l e m o n t  ’ w i t h i n  t b e  m e a n  in  p; o f  

s e c t i o n  2  ( 2 4 )  o f  t l i e  s a i d  S t a m p  A c t  iii^ a ,m o n < le d  b y  s e c t i o n  2  o f  A c t  X V  o !  

1 9 0 4  i n  t h a t  i t  ia  a  n o a - t o .s t a i n e i i t a ,v y  d i ,s p o s i t i o n  i n  w r i t i n g  o f  p r o p e r t y  m a d e  

f o r  a  c h a r i t a b l e  p u r p o s o  a n d  t b a t  i t  i s  a c c o r d i n g l y  c h a v g a a b l e  w i t h  s t a m p  d u t y  t o  

t h e  a m o T in fc  o f  R s .  I j 5 5 5  u n d o r  A r t i c l e  5 8  . ( A ) .

I  a m  a d v i s e d ,  h o w e v e r ,  t h a t  e v o n  i f  t h e  s a i d  i n f i t n i m e i i t  h o  r e g a r d e d  a s  

m e r e l y  r e c o r d i n g  t l i e  t e r r a s  o f  a  d i s p o s i t i o n  o £  p r o p e r l y  i i i a d o  f o r  a  c h a r i t a b l e  

p u r p o s e ,  s t i l l  i n a s i n u e h  a s  t h e r e  h a d  n o t  b o o n  a n y  p r o v io u H  d i s p o s i t i o n  o f  t h e  

s a i d  f u n d s  o r  a n y  o f  t h o r n ,  i n  w r i t i n g ,  i n  t l i o  .s a m e  to rm ? ) a s  t h ^ 's o  c o n t a i n e d  i n  

t h e  s a i d  i n s t r i i n i o n t ,  t h e  s a i d  i n R t r u r a o n t  is  c h a r j^ 'e a b lc  a s  a f o r e s a i d ,

T h e  a t t o r n e y s  oE  t h o  t r u r i t o o s  c c ) n t e n d  t h a t  t h o  s a i d  i n s t r u m e n t  i s  m e r e l y  

c h a r g e a b l e  w i t h  d u t y  a s  a  d e c l a r a t i o n  o f  t r u s t  a m i  t h a t  i t  i s ,  u n d e r  t h e  

c i r c u r a s t a n c e s j  d u l y  s t a m p e d .

Siranpnan (Advocate-General) with U, F. Nicholson (Govem- 
ment SoHcitor) for tbe Government.

Cohen with Little  Co, for the trustees.

SooTT, 0. J . :—The instrument upon which we have to 
adjudicate was prepared for the purpose of declaring the trusts 
of ceTtaia funds placed in the hands ol; trustees for the establish­
ment, maintenance and management, of a home or homes for 
poor and destitute female children and waifs of the Mahomedan 
community in Bombay. The funds amounting to about three
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lakhs of rupees came into the hands of the trustees fi'om two 
sources. About one lakh was the result of appeals by Mr. 
Edwardes, the Commissioner of Pulice, for funds for a female 
Mahomedan Orphanage, The rest was provided by the executors 
and trustees of Abdulla Haji Dawood Bowla to whom a sum of 
two lakhs was bequeathed by their testator for the establishment 
and maintenance of such a charitable institution as the trustees 
should in their absolute discretion think fit.

The question of Stamp duty has been argued as relating to 
two distinct matters which for the purposes of duty may be 
dealt with separately under section 5 of Act I I  of 1899.

Dealing first with the funds resulting from Mr. Edwardes^ 
appeal we are unable to hold that any previous disposition has 
been made in writing of any portion of those funds. I t  is no 
doubt true that some of the contributions were accompanied by 
letters from the donors expressing their wishes, with regard to 
the funds contributed, but such letters were not in themselves 
dispositions. The disposition would be by delivery of a cheque 
or money passing the sum contributed to Mr. Edwardes. We 
hold, therefore, that the instrument before us is an instrument 
recording by way of declaration of trust the terms of the 
disposition ol: the fund collected by Mr. Edwardes. I t  is thus a 
settlement according to the definition in section 2 (24) and is 
chargeable wdtli duty on Rs. 1,03,200 at the rate of 8 annas 
per cent.

Turning now to the funds brought iu by the Bowla trustees, 
we hold that the provisions of the will amount to a disposition 
for a charitable purpose of the two lakhs of rupees from which 
the funds in question have accrued. The instrument before us 
relates not to  ̂free property ’ to adopt the expression of the 
Court in Massereene and Ferranl v» Commissioners o f Inland 
Pievenne^^\ but to propei^ty already held upon a general charitable 
trust. See PococJc v. AUorney-Gemral^^K The trustees in 
appropriating the money to the trusts declared by the instru­
ment in question are exercising the power of appointment

1911.
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conferred upon them by the will. The disposition was by the 
testator by the will and not by the trustees by tliis instrument. 
See S a i Motiva/m v. JBai The instrum ent cpia the
Bowla funds is an appointment chargeable w ith a duty of Rs, 15 
under Schedule Ij Article 7,

/ ipsw ef  aGGOvdingly, 
G. 13. R.

(1) (1897) 21 Bonio 700,

APPELLATE CIVIL.

1011*

,M y 11.

B e f o r e  M r .  J i i s t l e o  C J i a n i a v a r h d r  a n d  M r .  J i i d i c c  B a i/ v J a r d ,

T h e  s e c r e t a r y  [ o i i ’ S T A T E  r o R  I N D I A  m  C O U N C I L  ( o s i o i K A r .  

A r p i i c A N T ) ,  A p p b l i - a n t ,  V .  N A R A Y A N  K A S H I  R A M  S U E T  ( o r j o i N A i i  

O p p o n e n t ) ,  E u s r o r o j j u T / "

C i v i l  JP rO G c d tc re  C o d e  { A c t  V  o f  lO O S ) t  0 .  X X X I I l ,  ■/'. 1 3 — C i v i l  J P ro o c -  

d u r e  C o d e  ( A c t  X I V  o f  1 8 8 3 ),  s e c t io n  4 ^ 3 — S u i t  i n  f o r m a  p a u p e r i s — S e t t le ­

m e n t  o f s t i i i  o u t  c f  Q o u r i — Q o u r t  p a s s i n g  n o  o r d e r  f o r  p a i f n i e n t  o f  O o u r t -  

fe e s — G o v e m m e n i  a p p l f / i n g f o r  t h e  p a y m e n t — P r a c t i c e  a n d  p r o c e d u r e .

A  s u i t  f o x  p i U ' t i t i o n  b r o u g h t  i n  f o r m a  p a u p w s  -vvaR s e t t l e d  o u t  o f  O o u rfc . 

O n  t t e  7 t l i  O c t o b e r  1 9 0 S  t l i e  C o u r t  d i s m i s s o d  t h e  s u i t ,  b u t  m a d e  n o  o r d e r  f o r  

t h e  p a y m e n t  o f  C o u r t - f o e s  u n d e r  s e c t i o n  4 1 2  o f  t h o  C i v i l  P r o c e d u r e  C o d e  o f  

1 8 8 2 .  Afc t h a t  d a t e  G o v e r n m e n t  h a d  n i n e t y  d a y s ’ t i m e  w i t h i n  w h i c h  t o  a p p l y  t o  

t h o  H i g h  C o u r t  u n d e r  i t s  e x f c r a o r c l iu a r y  j u r i s d i c t i o n .  E e i o r o  t h e  e x p i r y  o f  t h e  

p e r i o d  t h e  n e w  C i v i l  P i 'o c e d u r e  C o d e  c a m e  i n t o  f o r c e .  T h o  G o v e r m n e n t ,  t h e r e ­

u p o n ,  a p p l i e d  t o  t h e  C o u r t  u n d o r  0 .  X X X I I I ,  i\  1 3 j  f o r  a n  o r d e r  a s  t o  i ) a y m e n t  o f  

C o u i ' t - f e e s ,  b u t  t h e  C o u r f c  d e c l i n e d  t o  m a k e  t h e  o r d e r .  O n  a p p e a l ■

H e l d  ( 1 )  t h a t  i h e  o r d e r  p h a s e d  b y  i l i o  C o u r t  u n d e r  0 .  X X X I I I ,  r .  1 2 ,  ifvaa a n  

o r d e r  w i t h i n  t h e  m e a n i n g  o f  s e c fc io n  4 7  a u d  i t  w a s  t h e r e f o r e  a p p e a h i b l e  ;

( 2 )  th a t , b e f o r e  t h e  e x p i r y  o f  t h e  p e r i o d  w i t h i n  w h i c h  t h o  G o v e r n m e n t  c o n l d  

h a v e  a p p l i e d  t o  th e  H i g h  C o u r f c  u n d e r  t h e  o l d  C o d o ,  t h o  n o w  C o d e  h u d  c o m e  

in t o  fo rce , a n d  b y  i t  t h o  G o v e r n m e n t  w e r e  e n a b l e d  t o  a p p l y  t o  t h e  C o u r t  fo r  an 

O lder u n d e r  r .  1 2  o f  O r d e r  X X X I I I ;

( 3 )  t h a t  t h e  s u i t  h a v i n g  b e e n  d i s m i s s e d  t h e r o  w a s  a  f a i l u r e  o f  ifc, a n d  t h e  

r i g h t  a c c r u e d  t o  G o v e r n m e n t  t o  h a v e  t h e  C o u r f c - f e e  f r o m  t h e  p a r t y  d e f e a t e d .

A p p e a l  from an order passed by G. B, Laglmtej F irst Class 
Subordinate Judge of Ratnagiri.

* First Appeal Ko, 20S of 1910.


