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becorne adverse. It was held that the suit wag not barved and
that there was no adverse possession, The ground of the decision
was that, in the case of a co-sharer holding after redemption,
limitation is ecomputed only from the date when the possession
becomes adverse by the asscrtion of an exclusive title to the
knowledge of the person excluded, and by submission on his
part to the title thus set up. That is also the law enunciated
by this Court in Gangadhar v. Parashram™, where Jenkins, C, J,,
said that “ to constitute an adverse possession as between tenants-
in.common there raust be an exclusionor an ouster.” The present
is not a ease of co-shavers to attract fo ib the application of that
law. Plaintifi’s suib must be held barred by limitation.

We must, therefore, reverse the decree of the lower appellate
Court and restore that of the Subordinate Judge with the costy
of the appeal in the lower Court and of this second appeal on
the respondents,

Decree reversed.

R, R

1) (1906) 29 Tom. 300

APPELLATE CIVIL.

i ey oy

Before Sty Basil Scott, Ki., Chief Justive, Mr. Justice Russell
and Mr, Justice Rao,

Iy zr ABDULLA TIAJT DAWOOD BOWLA ORPHANAGE,*

Indien Stamp Aot (II of 1899), section 2 (24), Schedule I, Article '¥—
Instrument deslaving trust—Lund composed of two  parts—Absence of
previous disposition in one part—>Selllement—Disposition for charity of the
other part—Appointient—Stany duty.

An instrament was prepaved for the purpese of declaving trusts of certain
funds devoted to charity, 'The funds amounted to about Rs. 3,00,000 and came
to the hands of the trustees from two sonrces. Aboub s 1,00,000 wos the
result of appeals to various persons and the rest was provided by the executors
of tho will of one A.H. The instroument declaring the trusts was engrossed on

* Reference No. 3 of 1911,
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a stamp paper of Rg 15 anda question having arisen as to whether the instru-
ment was properly stamped,

Held, that so far as the fund of Rs 1,00,000 was concerned, there being ne
previous disposition in writing of any part of it though some of the sontribubions
were accompanied by lIetters from tho donors expressing their wishes with
respect te the funds contributed, the instrument was a settlement according to
the definition in section 2 (24) of the Indian Stamp Ach (I of 1899) and was
shargeshle with duty on Rs. 1,03,200 at bhe 1ate of 8 annas per cent,

Held also, that so far as the fund of By, 2,00,000 was concerned, the provisions
of the will of AH. amounted to a disposition for o charitable purpose, and the
instroment was an appointment chargeable with a duty of Rs. 15 nnder
Schedule I, Article 7 of the Indian Stamp Act (II of 1809),

Rursrence by B. L. Sale, Superintendent of Stamps, Bombay,
under section 57 of the Indian Stamp Aet (1I of 1899),

One Abdulla Haji Dawood Bowla made a will, dated the 15th
July 1901, and died on the 11th November following. He
appointed Hormasji N, Vakil and Haji Sulleman Abdul Wahed
exceutors under the will which, inter aléa, provided as follows :—

I hogueath the sum of rupees two lakhs nnto my said trustees vpon trust for
the disposal of the same for establishing and maintaining such a charitable
institution as the acting trustees or trustee of this my will shall in their or his
ahsolute and uneontrolled discretion think fit, provided always that if during my
lifetime I myself establish any charitable institution this bequest shall be
deemed to be void to the extent of the amount which shall be spent or laid ovt
in respect of such institution, thovgh I shall nob have expressly reveked it by a
codicil or other wriling,

Mr. S. M. Edwardes, the Police Commissioner of Bombay, being
anxious to make some provision for destitute female children of
the Mahomedan community of Bombay, wanted to raise funds
for the establishment of an orphanage. He, therefore, wrote to
the said executors for assistance and they agreed to devote the
said bequest to the purpose. He also published an appeal for
funds in newspapers and addressed letters to some leading
Mahomedan residents in Bombay asking for donations. Some of
the addressees responded to the appeal by sending in funds
accompanicd in some eases by lefters indicating the donors’
wishes in the matter. The funds thus collected amounted to

Rss 1,00,000 or thereabouts. The whole fund aggregated to
B 9324
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Rs. 3,00,000, that is, Re. 2,00,000, the bequest under the will
of Abdulla Haji Dawood Bowla, and about Rs. 1,00,000 collected -
as donations,

On the 17th December 1910 an indenture was executed
between Messrs, Edwardes, Hormasji N. Vakil and Haji
Sulleman Abdul Wahed whereby the said sum of Rs, 3,00,000
was sebtled on an orphanage called “ The Abdulla Dawood Bowla
Mahomedan Female Orphanage,” and conveyed the amount to
the trustees thereby appointed. The instrument was engrossed
on a stamp of Rs. 15 as declaration of trust under Article 64 (A),
Schedule I of the Tndian Stamp Act (I of 1899) and was
presented for registration.

The Superintendent of Stamps, heing doubtful as to whether
proper stamp duty was paid on the instrument, made the present
reference under section 57 of the Indian Stamp Act (II of 1839)
observing as follows 1

In my opinion the said instrument is a ¢ gettloement” within the meaning of -
fection 2 (24) of the said Stawp Act as amonded by section 2 of Act XV of
1904 in that 1t is & non-testamentoary disposition in writing of property made
for a charitable purpose and that it is accordingly chargeable with stamp duty to
the amount of Rs. 1,605 undoer Article H8.(A).

T am advised, however, that even if the said instrument he regarded as
merely recording the terms of a disposition of property made for o charitable
purpose, still inasmuch as there had not been any previons disposition of the
said funds or any of them, in writing, in the same torms as those contained in
the said insbrument, the said instrument is chargeable as aforosaid,

The atborneys of the trustees contend that the said instrument is merely
chargeable with duty as o declaration of trush and that it is, under the
circumstances, duly stamped,

Strangman (AdvoeatesGeneral) with Z, 7, Nielolson (Govern-
ment Solicitor) for the Government.

Colien with Lntéle § Co. for the trustees.

Soorr, C. J.:—~The instrument upon which we have to
adjudicate was prepared for the purpose of declaring the trusts
of certain funds placed in the hands of trustees for the establishs
ment, maintenance and management, of ahome or homes for
poor and destitute female children and waifs of the Mahomedan
community in Bombay, The funds amounting to about three
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lakhs of rupees came into the hands of the trustees from two
sources. About one lakh was the result of appeals by Mr,
Edwardes, the Commissioner of Pulice, for funds for a female
Mahomedan Orphanage, The rest was provided by the executors
and trustees of Abdulla Haji awood Bowla to whom a sum of
two lakhs was bequeathed by their testator for the establishment
and maintenance of such a charitable institution as the trustees
should in their absolute discretion think fit.

. The cquestion of Stamp duby has been argued as relating to
two distinet matters which for the purposes of duty may be
dealt with separately under section 5 of Act IT of 1899.

Dealing first with the funds resulting from Mr. Edwavdes’
appeal we are unable to hold that any previous disposition has
been made in writing of any portion of those funds, It is no
doubt truc that some of the contributions were accompanied by
letters from the donors expressing their wishes, with regard to
the funds contributed, but such letters were not in themselves
dispositions, The disposition would be by delivery of a cheque
or money passing the sum contributed to Mr. Edwardes. We
hold, therefore, that the instrument before us is an instrument
recording by way of declaration of trust the terms of the
disposition of the fund collested by Mr, Edwardes. Tt is thus a
scttlement according to the definition in section 2 (24} and is
chargeable with duty on Rs. 1,03,200 ab the rate of 8 annas
per cent.

Turning now to the funds brought in by the Bowla trustees,
we hold that the provisions of the will amount to a disposition
for a charitable purpose of the two lakhs of rupees from which
the funds in question have accrued. The instrument before us
relates not to “free property ’ tc adopt the expression of the
Court in Massercene and Ferrard v. Comnissioners of Inland

Rezenue, but to property already held upon a general charitable

teust, See Pocock v. Attorney-General®. The trustees in
appropriating the money to the trusts declaved by .the instru-

ment in question are exercising the power of appointment

() [1900] 2 L B, 18, @ (1876) 3 Ch, D, 342
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conferred upon them by the will. The disposition was by the
testator by the will and not by the trustees by this instrument,
See Bui Motivahu v. Dai Mumubai®. The instrument que the
Bowla funds is an appointment chargeable with a duty of Rs, 15
under Schedule I, Article 7.

Apswer aecordingly,

GI Bl R!
(1) (1897) 21 Bom. 799,

APPELLATE CIVIL.
Before Mr, Justice Chandovarkar and Mr. Justice Huyward.

Tee SECRETARY [or STATE ror INDIA 1x COUNCIL (0RIGINAL
ArpricaNT), APPELLANT, », NARAYAN KASHIRAM SIET (or1eian
Orroxznt), REsronpeNT.™

Civil Procedure Code (Act V7 of 1008), O XXXIIL, ». 13—Civil Proce- -
dure Code (et XIV of 1889), section 412—~Suit in forme panperis—~Seitle-
ment of suil out ¢f Couré—Couré passing no order for payment of Court-
Jeos— Governvment applying for the payment—Practice and procedure.

A suit for partition brought in furmae pawperis was settled out of Comt.
On the 7th October 1908 the Court dismissed the suit, but made no order for
the payment of Cowrt-fees under section 412 of the Civil Procedure Code of
1382. At that date Government had ninety days’ time within which to apply to
the High Court undey its extraordinary jurisdiction. Defore the expiry of the
period the new Civil Procedure Codo came into foree. The Government, there-
upon, applied to the Court undar O. XXXIII, r. 12, for an order as to payment of
Court-fees, but the Court declined to make the order, On appeal e

Held (1) that the order passed by the Court under O, XXXTIIT, ». 13, was an
erder within the meaning of section 47 and it was therefore appealable ;

(2) that, hefore the expiry of the pevied within which the Government conld
have applied to the High Court under the old Code, the now Code had come
into force, and by it the Government were enabled to apply to the Counrt for an
oxder under v. 12 of Order XXXIII;

(8) that the suit having been dismissed there was u failupe of it, and the
vight accrued to Government tie have the Court-fee from the party defeated.

APPEAL from an order passed by G. B. Laghate, First Class
- Subordinate Judge of Ratnagiri.

# Trirst Appeal No, 208 of 1930,



