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The plaintiffs will have their costs of suit up to and including- 
the first ĉ aJ■̂ s hearings and m ust pay to tho deliendants co.sts of 
four days^ subsequent hearing. Each party  m ust bear their own 
costs not otherwise provided for.

Attorneys for the plaintiffs: Messrs. Captain and Yaidya,

Attorneys for the defendants: Messrs. B i o k t t G l l ;  Menuanjee and 
Romer.

Suit decreed.

B. N. L.
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Before M r. Jtistioe Chandavarhar and M r. Justice Jlayimrd.

SAMBIIU B IN  IIANMANTA KOIIAL a n d  o t h e e s  ( o i u a i N A L  D e i 'e n d a n t s  

K'os. 2 TO 4), ApPELiiAN'ja, V. NAMA b i n  NARAYillSr NAIKDE a n d

A N O T E EB  (O lU G IN A Ii P l a IN T IF I ' AND D b F E N O A N T  N o . 1 ) ;  E e BI’ O N D E N T S .*

Limitation A c t { X V  of 1877), Articles 183, 1-id—Mortgage—Third  
ferson redeeming the mortgage at moHgagor'a desire~~8ale hy mortgagor o f 
Ids rights—Sale-deed Uiiregisiei'ed~~Saie,-cleed cotdd he looked at for  
evidence of paymont of moneg-^SiHt hy mortgagor to redeem ignoring 
sale—Lienor’s rights— Adverse fOsses&icn hij lienot'— Megistfaiion Act 
( I I I  o f 1877), section 17—Emdeme A ct ( I  o f 187^3), section 91.

The plaintifi mortgagod certain propeity witli pos,session -with defcndanii 
No. 1 for E>3. GOl, oil tho 4fch April 1873. Oa tlio 25fch November 1878, 
defondauta Nos. 2 to 4, at the request of the j jlaintiff, paid off the mortgaga 
to defendant No. 1; and for tlio sum so paid ;ind for a further payment of 
Es. 50, tho plaintiff sold the property to dofondauts Nos. 2 to 4. The docu­
ment as to tho salo was not registered ; hut over kiuco the purchase, the 
defendants Nos. 2 to 4 were iu possession as owners. In 1907, the plaintiff 
filed a suit to redeom the mortgage of 1873. Tho defendants KTos. 2 to 4 set up 
in reply the sale of 1878 and contended that, tho suit was barred by- 
limitation

Seld , that the side-deed being unregistorod could not bo loolccd at for 
proving the sale, hut it could be looked at as ovidenee of payinetit of moEoy.

Mahadnappa b i n  Danappa v. Dari b in  BaM^) an d  Waman Bamehandra 
V. D l i o n d i l a  j S J r i s h n a j i i ^ ) ,  follo w ed .

* Second Appeal No. 950 of 1909.
(I) 11875) P. J„, p. 299„ (a) (1879) 4 Uom.
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Selcl, furtliei'j tliat the redemption having been made by tlic defendants 
fox' the plaiufciff witli his knowledge and consent, they became entitled to 
hold tlie property as lienors and the plaintiff could not recover ifc from tbem 
•without paying tlio amount of Rs. 651.

Mahomed 81mmsool^\ Sliewuhrami'^), followed.

.Welch further, that ths defendants’ lieu was alive for twelve years after 
ISIS,  that is, up fco tlie year 1890 (Article 1.33 o£ the Limitation Act of 1877) j 
that "when that period expired, tlie lien was gone and their pos.session after 
that ■was -without any right; and that their title by adverse possession was 
porfectod in 1902.

Hamcliandra Yashvant Sirpotdar^, Sadashiv Ahaji 8ir20o tdar^\ explained.

Keldi therefore, that the plaintiff’s suit was barred by limitation.

S ec o n d  ap p ea l from the  decision of K . Barlee, Assistant 
Judge of Poona, reversing the decree passed by M, G. Mehta^ 
Subordinate Judge of Khed.

Suit for redemption.

On the 4 th  April 1873, the plaintiff Nam a N arayan Naikde 
mortgaged his lands w ith  Ram krishna W am an Pendse (defend­
an t No. 1) for Rs. 601. The mortgage was a usufructuary 
mortgage.

On the 25th November 1878, the defendants Nos. 2 to 4 
redeemed the m ortgage a t the plaintiff’s instance and paid 
Rs. 601 to defendant No. 1. The plaintiff fu rth e r received 
Ei3. 50 from  the defendants Nos. 2 to  4 and for Rs. 651 so 
received sold the property to the latter. The document of sale 
was not registered bu t the defendants Nos. 2 to  4- were pu t in  
possession of the p roperty  th e  same day.

In  1907, the  plaintiff brought this suit to redeem the mortgage 
of 1873.

The defendants Nos. 2— 4 contended in their w ritten  state­
m ent {hiter alia) th a t the suit was barred by lim itation and 
relied on  the sale-deed of 1878.

The Subordinate Judge held th a t the mortgage of 1873 had 
been extinguished ; th a t deed of sale not having been registered 
was inadmissible in evidence except as evidence of possession

3911.

S a m u h u  r i K  
Hakmakta

V,
Kama eijt 
JlAJlAYÂ .

(1) (1874) L. R. 2 I. A. 17. (1SS6) 11 Bom. i22.
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S a m b h u  b i n  
H aN M A-N TA  
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!Nam a  b in  
NAEA.7AN,

of defendants Nos, 2—-4| that the defendants had acquired title 
as vendees of tho plaintiff and th a t the p lain tiffs claim was 
barred by limitation. H.e  ̂ therefore, dismissed the suit.

On appeal this decree was reversed by the D istrict Judge, 
He held that the deed of sale was inadmissible ,in evidence for 
any purpose, and that the defendants liad not established a title 
by adverse possession. H e remanded the case to the Court of 
the Subordinate Judge for findioo- w hat amount was due on the 
mortgaoe. On remand, Rs. 076 was found due. A decree was 
therefore passed ordering tho plaintiff to redeem the mortgage 
by paying Rs. 676 in six etpal yearly instalments.

The defendants Nos. 2 to 4 appealed to the High Court.

Weldon, with G. K. Ihndehar, for tho appellants.

Jayaltaf, w ith V, il/. Mone^ for the respondent.

CJlANDAVAHivA.il, J . ;—The pleadings and the facts found by 
the Court below may be shortly stated for the purpose of the 
question of law^ which has been very carefully argued by both 
the Counsel before us.

The plaintifi brought tho suit to redeenij alleging th a t he had 
mortgaged the property in dispute on the 4ith of April, 1873, 
to defendant No. 1 '̂s father and that tho mortgage was with 
possession for Us. 601, Defendant No. 1 in his w ritten  statement 
pleaded that the mortgage had been redeemed^ aud that, therefore^ 
the suit did not lie as against him. Ho alleged fu rther that, ever 
since redemption, the property had been in the possession of 
defendants Nos. 2 to 4, These defendants are appellants before 
us. The contest, therefore^ came really to be between the 
plaintiff and defendants Nos. 2 to 4. These defendants in their 
written statement alleged that, on the 25th of November 1878, 
a t the request of the plaifitifi’ himself they had paid off the 
amount of the mortgage to defendant No. I ’s father, and that, for 
the sum so paid on the plaintifi'^s account and a further sum of 
Es, 50 paid by the defendauta to the plaintiff, he had sold the 

. land to the defendants. The defcMidants also alleucd that everCj
since their purchase they had been in possession as owners,
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Now, upon 3 these pleadings^ tlie questions which arose for 
determination were th ese : (1) whether defendants Nos. 2 to 4 had 
proved their title by purchase from the plaintifF; (2) whether^ 
if that purchase were not proved, the defendants had established 
their tjtle by adverse possession.

Ji «»

The defendants relied upon Exhibit 33 in support of their 
purchase. T hat was a docmnent purporting to be a receipt 
passed by the plaintiff to the defendants, acknowledging the fact 
of the defendants having paid the sum of Es. 601 to defendant 
No. I ’s father, and having redeemed the property on his ( i.  e., 

the plaintiff’s) account, and also of his {i. e-, plaintiff’s) having 
received a further sum of Rs. 50 from the defendants. The 
receipt then proceeded to state that the land had been sold by 
the plaintiff to the defendants for the sum of Es. 651.

So far as the sale was concerned, the document eould not be 
looked at, because i t  was not registered. Therefore, the question 
of sale went out of the ease under the Eegistration Act and 
under section 91 of the Indian Evidence Act.

The only question that then survived was about adverse 
possession. The burden of proof undoubtedly lay upon defendants 
Nos. 2 to 4 a t the outset. But they had at the sta rt this in their 
favour that, their title by purchase having gone oufc of ithe case, 
and there being no allegation on the part of the plaintiff that 
the defendants had been in possession, from the year 1878 down 
to the time of the suit, in virtue of some title  derived from him, 
their possession could only be regarded as that of trespassers. 
Under these circumstances, it  was for the plaintiff to get rid of 
the presumption in favour of the defendants arising from the 
fact of possession since 1878.

Now, the learned Assistant Judge has found as a fact th a t the 
mortgage amount had been paid off by the defendants Nos. 2 to  4. 
He finds th a t upon the recitals in  Exhibit 33 as to the payment 
of money. The receipt could be looked a t as evidence of that 
paym ent: see Maliadmppa Un D am fpa  v. D a ri lin  
Waman Bamchandra v. Bliondiha KrisJmaji^^'^. The redemption

Sambhu bin 
H a k j ia n ia  

•c.
K a m a  b i k  
Naeayak.

1971.

(1) (1S75) P. J.; p. 299. m  (1879) i  Bom. 126.
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having been raadc by tho defendants for the plaintifF w ilh his 
knowledge and consent, as is found by the  A ssistant Judge ou 
the strength of Exhibit 33, tho effect of the transaction in law 
was th is : defendants Nos. 2 to 4 became entitled to hold the 
property as lienors, and the plaintiff could not rccover it  from 
these defendants w ithout paying the am ount of Rs. 651. (hiat is 
the law laid down by their Lordships of the P rivy  Council in 
Mahomed S/mmsool w  S/iewuh;rawM\ and it has beon followed by 
this Court in, a series of cases, of which we m ay mention only 
one, v'h.) Lomba Qomaji v. Vishvam th JmriiS^h

That having been the position of tho parties a t the time when 
the property was redeemed by the defendants for and on account 
of the plaintifF, the question iŝ  w hat period of lim itation applies 
to a suit of this kind, which must now be treated  as a suit by 
the plaintiff to recover the property from the defendants who 
had a lien on it  in respect of the am ount paid tor the redemption* 
The learned Assistant Judge holds, upon the facts he has found, 
that the defendants became mortgagees, The plaintiff never set up 
any mortgag’e nor did defendant‘s Nos. 2 to 4. The D istrict Judge 
should not have made out a ease, which neither p a rty  had set up 
as part of their pleadings, unless from the facts the law  warranted 
an inference to th a t effect. But plainly upon the facts the law 
justifies no other conclusion than th a t the defendants became 
entitled to hold the property subject to their lien, and that the 
plaintiff could not rccover it from the defendants' w ithout pay­
ing off th a t lien. Therefore, the learned D istrict Judge was 
wrong in applying tbe six ty  years’ lim itation, on his view th a t the 
transaction was one of mortgage. I t  may be th a t the sixty 
years’ period would have applied, if the redem ption had beeu 
effected by defendants Nos, 2 to 4, w ithout the knowledge of 
the plaintiff. W here a person has mortgaged his property
with possession, and the mortgagee while in possession
is ousted by a trespasser, the trespass cannot necessarily 
be regarded as one affecting the rights of the mortgagor, 
because th e  latter, having the right to redeem only on the 
expiry of the mortgage period, has no righ t of immediate entry

(1) (1874) h, rv. 2 1. A. 17, (2) (1893) 18 Bora. 80.
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to give him a eanse of action, unless the  trespass was directed 
against him and his righ ts: Ohinto v. Janki^^, T hat m liug 
cannot apply here. Defendants Nos. 2 to 4 went into possession 
w ith the plaintiff’s knowledge, after having redeemed the mort­
gage for him. They held the property w ithout any title  except 
the right of lien.  ̂ The plaintiff was bound to bring his suit to 
recover possession from them w ithin twelve years ; Article 141‘, 
Lim itation Act. So long as the lien existed, there could fee no 
adverse possession on th e ir part. As was said by this Court 
in  Bamcliandra Yashvant Sirpotdar v. Sadashiv Ahaji Sirpotdar^^\ 
where a person holds the property of another as a lienor, such 
holding does not, iu any way, contradict the ulterior proprietary 
right, since i t  would be impossible for a man to hold a lien 
on his own property.” So long as a possession can be referred 
to a right consistent w ith the subsistence of an ownership in 
being a t its commencement, so long must the possession be refer­
red to th a t right, ra ther than  to a right which contradicts the 
ownership/-' In  the present case, the lien of defendants Nos. 2 to 4 
was alive for twelve years, from the year 1878, th a t is, up to the 
year 1890^ under Article 132 of tho Lim itation Act fchen in force. 
Defendants Nos. 2 to 4 could have enforced it  w ithin th a t period. 
W hen that period expired, the lien was gone and their possession 
after that became th a t of persons holding w ithout any right. 
Since then they have so held for more than  tv/elve years. At the 
date of the suit brought in  1907 the defendants had their title  
perfected by  adverse possession.

This conclusion is not inconsistent with the principle of the 
decision of th is Court in  Ramchandra Taskvant S iffo tdar  v, 
Sadashiv Ahaji 8irpofiar^^\ above mentioned. There certain pro­
perty  had been mortgaged in 1847 by three co-sharers, D, A and R . 
One of them, R , alone redeemed in 1853. In  1882 the heirs of D 
aud A sued to redeem the whole of the property or their portions of 
it. The defence to the suit was th a t it was barred by limitation, as 
it  had been brought more than twelve years after R  had redeemed 
the property, and R^s possession after such redemption had

1 9 1 1 .

Sambhtj b ik  
IIanhanta. 

t '.
N a m a  b i s

K ABA'S AS.

(1) (1S92) IS Bom. 51. (2) (188G) 11 Bom. 422 at p. m .
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become adverse. I t  was held that the suit was not haxred and 
that there was no adverse possession. The ground of the decision 
was that, in the case of a co-sharer holding after redemption, 
limitation is computed only from the date when the possession 
becomes adverse by the assertion of an exclusive title  to the 
knowledge of the person excluded, and by submission on his 
part to the title thus set up. That is also the law enunciated 
by this Court in Gmgidhm  v. PafashramM\ where Jenkins, 0 . J., 
said that “ to constitute an adverse possession as between tenants- 
in-common there must be an exclusionor an ouster/’ The present 
is not a case of co-sharers to attract to it the application of that 
law. Plaintifl^s suit must be held barred by limitation.

We must, therefore^ reverse the decree of tho lower appellate 
Court and restore that of the Subordinate Judge with the costs 
of the appeal in the lower Court and of this second appeal on 
the respondents.

Decree reversed,.

THE INDIAN LAW BEPOETS. [VOL. XXS.Y,
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Before S ir  Ik m l Scott, Kt., Chief Jnstioe, M r. Jnsticc lltisssll 

and Mr. Jnstioe Mao.

I n  sis A B D U L L A  H A J I  D i W O O D  1 " > 0 W L A  0 1 i P H . V N A G E , *

In d im  Stamp ( I I  o f  1 S 9 9 ) ,  acction 2  { 2 i ) ,  SL^i&hle I ,  A r t i c l e  7 —  

Instnm en t declaring t r n s t F u n d  composed o f  two parts—Absence of 
p'mo'ios disjiositioii in  o n e  p a rt—Settlement— D imposition f o r  charity o f the 
other fa r t—Appointment—-Stamp duty.

A n  i n s t r u m e n t  w a s  p i ’e p a i ’e d  f o r  t h o  p u x p o s e  o f  d e c l a v u i g  t r u s t s  o f  c e r t a i n  

f u n d s  d e v o t e d  t o  c h a r i t y .  T h e  f u n d s  a m o u n t e d  t o  a b o u t  U s .  3 , 0 0 , 0 0 0  a n d  c a m e  

t o  t h o  h a n d s  o f  t h o  t r u s t e e s  f r o m  t w o  s o u r c e s .  A b o u t  l l s .  1 , 0 0 , 0 0 0  w a s  t h e  

r e s u l t  o £  a p p e a l s  t o  v a r i o u s  p e r s o n s  a n d  t h e  r e s t  w t ia  p r o v i d e d  b y  t h o  e x e c u t o r s  

r ;£  t h e  w i l l  o f  o n e  A . H .  T h e  i n s t r u m e n t  d e c l a r i n g  i h e  t r u s t s  w a s  e n g r o s s e d  o B

* Reference Ko. 3 of lOil.


