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of his wall as falling w ithin the section and h a d . applied for 
leave to re-ereet i t  hu t did not w ait to see if th e  permission 
would be granted or refused and there was no appearance on 
behalf of the accused. Tn the present case the wall is a small 
wall and has all along been regarded by the applicant as not a 
building w ithin the section 96. I concur w ith  M r. Justice 
Heaton in th inking tb a t the application should be dismissed.

JppUcation dismissed,

n. n.
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T l i e  Magistrate trying a case passed at first a iion-appealable sentenco on the 
acoused, but at the request o£ the accusedj made an addition to the sentence 
passed so as to make it appealable. When the accused appealed to the Sessions 
Judge his appeal 'Was dismissed on the ground that no appeal lay inasmuch as 
the sentenco first passed by the Magistrate was not appealable and the addition 
to the sentence could not be made legally. In revision :—

H e l d ,  that the Sessions J udge had committed an error in holding that he 
had no jurisdiction to hear the appeal ; for though tho Magistrate had no 
jurisdiction to alter the sente aco once passed by him, yet for the purposes of 
the Sessions Judge’s jurisdictiou, so far as the appeal was conccrnod, that was 
tha very mistake -which he was called upon to correct by vay o£ appeal.

Whon the appeal was heard again by the Sessions J'ndge he strucii out the 
addition made by the Magistrate in the sentenoe, and hayiiig done that, dismissol 
the appeal on the ground that tho sentence appealed fiom was not appealable. 
In revision :—

H e l d ,  that when the Magistrate had passed a sentence beyond one month, an 
appeal lay to the Sessions Judge, under section 413 of the Criminal Procedure 
Code, whether that sentence was passed legally or illegally.

* Ci'itninal Applications for Ee vision, Nos, 19 aud 113 of 1911,
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Held, alsoj that* the Sessions Judge being once seized of the appeal, the ■whole 
appeal became open to his Court, even on merits.

These were applications made to revise the orders passed by 
Dayaram Gidumal, Sessiony Judge o£ Alimedabadj. under the 
following circulns,tancos.

The applicant was tried  by the City M agistrate of Ahmedabad, 
for an offence punishable under section 324 oi* th e  Ind ian  Penal 
Code, The M agistrate convicted the applicant of the  offence 
charged, and sentenced him to undergo one month's rigorous 
imprisonment. The applicant’s pleader requested the M agistrate 
shortly afterw ards to add one day^s im])risonment to the sentence 
passed, to make it  appealable. The M agistrate acceded to the 
request. The applicant then appealed to the Sessions Judge of 
Ahmedabad who adm itted the appeal, but dismissed i t  on tho 
ground th a t  no appeal lay to his Court inasmuch as the sentence 
originally passed was unappealable and the M agistrate had no 
jurisdicfcion to make the addition.

The applicant applied to the High Court.

, The application was heard by C handavarkar and Heaton, J J ,

J). A. KJiare and T. li. Besai, for the applicant.

G. S. Bao, Government Pleader, for tho Crown,

The following judgm ents were delivered.

ChandA.VARKAH, J . T h e  Sessions Judge has clearly commit
ted an error in  holding th a t  his Court has no jurisdiction to hear 
the appeal, because of the alteration in the sentence, made by the  
M agistrate, after he had delivered judgm ent. I t  is true th a t a 
M agistrate lias no jurisdiction to a lter his judgm ent and th e  
sentence, a fte r he has once delivered it and signed it. B ut for 
the purposes of the learned Sessions Judge^s jurisdiction, so fa r 
as this appeal was concerned, th a t was the  very m istake which 
he was called upon to correct by way of appeal. Therefore, the 
appeal was w ithin his jurisdiction to  tb a t extent, a t  any rate. 
We must, therefore, m ake the rule absolute and rem it the appeal 
to the Sessions Court for disposal according to law.
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Heaton, J. *.—I  agree. The sentence 'w'hich was actually 
imposed and th a t which, unless altered, the jailor will carry out, 
was the sentence of one m onth and one day's imprisonment. I t  
is an appealable sentence and when an appeal is presented that 

.appeal ought to bo heard. I t  may be, and it  is stlid in this case 
that) it  is so, that that sentenee was illegally imposed. I f  so, all 
the more reason for taking it  up to the Appellate C ourt and for 
having it corrected by th a t Court. Therefore, I th ink  tb a t the 
Sessions Judge was wrong in declining to hear the appeal, and 
th a t he was bound to hear and dispose of it according to law.

The appeal was accordingly remitted to the Sessions J  udge of 
Ahmedabad for disposal according to law. The Sessions Judge 
on that occasion struck out the addition of one day’s imprisonment 
which was made by the M agistrate. This being done, he held 
that the sentence then left was non-appealable. H gj, therefore, 
dismissed the appeal w ithout going into its merits.

The applicant again applied to the High Oouet.

G. B, Rele and D. A,' K/iare, for the applicant.

£ . A. Shah, acting Government Pleader, for the Crown.

The application was heard by Chandavarkar and Hayw ard, J J .

Ter is quite clear from the provisions of secfcion
413 of the Code of Criminal Procedure, th a t where a Magistrate 
has passed a sentence exceeding one month, then an appeal lies, 
whether th a t sentence was passed legally or illegally. The 
Sessions Judge being once seized of the appeal, the whole appeal 
1)0001063 open in his Court', and therefore, the Sessions Judge 
ought to have heard this appeal on the merits also. We make 
the Eule absolute, and discharging the order under revision, 
we remand ihe appeal to the Sessions Court for disposal according 
to lawj w ith reference to the observaiicns made in this judgm ent.

lln le  made ahsolnU^

E. R.


