
1911. by any act of bis to annul the relations of depositor and 
depositee. Therefore I  th ink  the Subordinate Judge was sub» 

M a h a k o k b  stantially r ig h t in his couclusions, thoagh ho referred to the
JUi MAuar-A.. m atter as a j>ift» Damodardas conferred on H arkore a righ t to the 

money though he did uot actually give her inoney. This right 
he by his own acts and words made perfect by those ’means 
which in the circumstances were appropriate to the purpose.

Therefore I would confirm tho decree of the lower Court 
with costs.

Doeree confmMcl.
11. R»

412 THE INDIAN LAW REPORTS. [VOL. X X X T,

CRIMINAL APPELLATE.

Before S ir Basil SeoU, lit., Gklef Justice, on reference from  Mr. Justice 
ChmdavarJcar and Mr. Justice Heaton.

EMPEROR B. H. DeSOUZA»*

12. Bonilay District Mimicipal Act {Bomhay Act I I I  o f 1001), sections S {7), 
9G’\—Notice o f n m  hwiklings-^Beoondnietbig dde wall o f a house on its 
old foundation not necesmrihj «eiy hiiUding—Biulding, interpretation o f

Tlio accAised owned a liouse, ono of tilt) side walls of wliioli had fallan down. 
Jle rebuilt it oJi its uU found;itiu;i, \yrJijat lianiig previouslj obiaiaed.

* Griramal Appeal No. 472 of 1910.

t  the Bombay District Municipal Act, sections 3 (7) and 9Gj so far as they are 
Kialerial to this report, run as follows

Section 3 (7).—* Building ’ shall inclado any hut, shed, or ofcli3r oiiclosnvej wliether 
naed ais a'human dwelling or othorwiss, and sliill iududo also waUci, verandahs, 
fixed platforms, plinths, dooi'-steps and tho liko.

Section 96.—Before bcgianing to crect auy building, oi> to alter cxtonially or add 
to any existing building, or to ro-construct any pro-

NotieeoEnewlniildiugs. . jecting portion of a building iu respect of wliich the 
Municipality is empowered by section 92 to enforce a

removal or set-back, the person intending so to build, alter, or add shall giv() to the
Municipality notice thereof iu writing.

f  f  * 9 # «



parrais'jiou of baQ̂ Mun.ieipiUt}'-. He was thereupoa cliargedj under section 96 
of tlie Jjombay District Maaic'pal Acfc (Bombay Acfc III o£ 1901), for liaying 
erecfccd a building without permission of the Municipality -

B.eld, that the accused committed no offence under section 91, for it could 
not be said ag a matter of law that tbe' material re"constiii.ctlon of a small 
wall mijst constiti^te the erection of a building

Emperor v. Kalehhan Sardark7ian^^\ distisguishod.

Per Cmiam .—It is recognizsd in England to be a rule with 1’ega.rd to 
the effect of interpretation-clauses of a comprehensive nature tliat they are not to 
be taken as strictly defining what the meaning of a word must be under all 
circumstances, hut merely as declaring what things may ba comprehended 
within the term where the circumstances require that thay should.

The Q̂ iceen The Justices o f  Camhridcfesldre^^^ i Meux v. Jacohsi^\; 
and Mayor £c. o f Porlmmifli v. followed.

T h is  w a s  an appeal by the Government of Bombay, £roiii 
an order of acquittal passed, by G. R. Dabbolkarj F irst Class 
M agistrate of Bandra.

The accused owned a house w ithin the municipal limits of 
Bandra. One of the side walls oi tlie house had fallen down. 
He re-constructed the wall on its old foundation, w ithout having

VOL. XXXV*,3 BOMBAY SERIES. m "
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DiiSOItZA.

ExriAiTATiON.-—The expression ‘ to erect a building ’ tlironglionfc thia -chapbcr 
.nchidcs—

(a) any material alterat’on, eiiiarg-eiuoiit or ro-construction of any buildiiigj
(5) the couvcrsiou into a place for human habitation of any building not 

originally constructed for human habitation^

(c) tlie conversion into more than one place for human habitation of a 
building originally constructed as one such place,

{cl) the conversion of two or more places o£ human habitation into a 
greater number of such places,

(e) such alterations of the internal arrangements of a building as affect 
its drainage, ventilation or other sauiUry arrangements, or its aecurifcy or 
stability;, and

(f) tho addition of any rooms, buildiiigs or other structures to any building, 
aud a buikliiig so altered, enlarged, re-coustructcd, converted, or added to, is, 
throughout this chapter, included under the expression "'a new building.”

(1) (1910) 35 Bom. 23G.
(3) (183S) 7 Ad. & E. 4S0.

(3) (1S76) L . R. 7 H. L. 481.
(1885) 10 App. Cas. S64
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previoualy obtained permission of the M iuiicipality. ITponiheso 
facts, he was charged w ith the offence made punishable under 
section 96 of the Bombay D istrict M unicipal Act (Bombay Act 
I I I  of 1901). The M agistrate acquitted him  on the ground 
th a t the accused was not erecting a building so as to come 
within the section. .

The Government*of Bombay appealed against the order of 
acquittal.

G. S. Bao, Government H eader, for the Crown,

Nil/cantlia A lm anm , for the accused.

The appeal was heard by  Chandavarkar and H eaton, JJ ,, but 
their Lordships, having differed in opinion, delivered tho 
following judgm ents :

Chandatahkau, j . ;—I regret I have to differ from my learned 
colleague in this case. W ith all respect I  find I cannot agree 
w ith him iu holding th a t the question arising here for our deci
sion is one of fact. In  my opinion the facts found by tbe 
learned M agistrate are as alleged by the com plainant. So the 
M agistrate states in his judgm ent and tho only question is, 
whether upon those facts, the act of tho accused is of such a 
nature as to m ake it punishable under section 95 of the Bombay 
District Municipal Act.

The fact found by the  M agistrate is th a t the accused re- 
constructed the south wall of his house on the  old foundation. 
T hat is the only fact. The case is thus on all fours w ith 
Emperor v. lialeklum ^anlaflhan^^'^i and I  entirely concur in its 
conclusion of law  and in terpretation of the m aterial sections 
of the Act, In  my opinion, a wall such as th is expressly 
falls under the Act w ithin the definition of b u ild in g ; and its 
reconstruction amounts to erecting a building of which notice 
m ust be given as required by the Act. I would allow the 
appeal and convict the accused. B ut as my learned colleague 
and I differ^ the case must be subm itted to the learned Chief

(1) (1910) 12 Bom. L. 11. 1060.



Justice for th@ purpose ot' reference, according to law, to a
tliird  Judge. B m p e k o r

H ea to n , J. B. H . DeSouza w as prosecuted m ider section 96 D̂ jl'ĉ zA.
of the D istrict Municipal Act (Bombay A ct I I I  of 1901) for
beginning to erect a building w ithout giv ing the required notice.
He was acquitted tind the  Government of Bombay have appealed 
against the acquittal.

The facts are th a t he rebuilt the entire southern wail of hii? 
house except the foundations. He also repaired two other walls, 
bu t those repairs were not taken  by the Government P leader as 
affecting the case. He relied exclusively, and i t  seems to me 
rightly , on the rebuilding of the southern wall.

By the explanation to section 96 “ to erect a building ” in
cludes any m aterial alteration, enlargement, or re-construction 
of any building.''^ There has not been a m aterial alteration or 
enlargement bu t there has been re-construction of the southern 
wall of the house. Is  th a t a re-construction of a building ?
The Government Pleader argues th a t it is because by ihe 
defining section of the Act building shall include any hut, etc., 
and shall include also walls, verandahs, fixed platforms^ plinths, 
door-sfceps and tbe like,'’'' This may mean th a t any wall or door
step, etc., is in  itself a b u ild in g ; or th a t a  building includes all 
its walls, door-steps, etc. I f  the former in terpretation be taken, 
then the southern wall of DeSouza^s house is a building and it 
has been re-constructed. This is the case argued by th e  Govern
ment Pleader. I f  the la tte r in terpretation  is taken, then  the 
southern wall of the house is only a p art of the b u ild in g ; the 
building is the whole house.

I f  we were dealing w ith a wall standing by itself we should 
be dealing w ith a building. But where we have a complex 
building such as a house, i t  seems to me th a t tbe building ” 
meant by section 96 is the whole house and not a selected portion 
of th a t whole such as the southern wall.

My reasons for so th ink ing  are these ; sections 92 to 98 of 
the Act deal w ith  powers to  regulate building, etc."'' These 
sections deal w ith buildings, parts of buildings, external walls 
of buildings, projecting portions of a building, and in  section 98

VOL. SX X T .] BOMBAY SERIES. 415



the pHnth is referred to^ clearly; as a p a rt of a l-)uilding. 1'he
Emeekob explanation to section 96 from {b) to (d) and ( / )  clearly contem-

plates complex buildings as entities. The scheme of these 
DEb'orzA. sections^ it seems to me, contemplates a building ordinarily 

as a complex structure made up of walls, etc, I  do not say 
th a t ifc does not contemplate simple structures ailso  ̂ such' as an 
isolated wall. But when we have a complex structure such as
a house, the building as contemplated by section 96 is the whole 
house and a single wall of the house is not by  itself a building 
but only a p art of a building.

Therefore, I  th ink  th a t this appeal on the ground on which 
ifc is argued m ust fail, for the argum ent is th a t there has been 
rc-consfcruction of a building, not merely of a p a rt of a building.

A t the same time I  do not wish to be understood to say tbat 
the re-construction of a wall cannofc be a re-constriiction, w ithin 
the meaning of section 96, of th a t building of which it forma 
a part. I t  may be the section intended to leave it  to be 
determined as a question of fact in the particular case, w hether 
the re-construction of any particular wall or portions of a 
building is substantially a re-construction ofc’ the building. I t  
may mean this. Ifc' i t  does, then ifc is a question of fact whether 
there has or has not been substantially a re-construction of the 
building. The M agistrate has found in this case th a t there has 
not been a re-construction. The m aterials on the record do not 
enable me to say th a t he is wrong.

Therefore I  would dismiss tho appeal.

Owing to this difference in opinion, the case was heard by 
Scott, 0. J .

8. HaOf Government Pleader, for the Crown.

Batanlal Ranchkoddaa, for the accused.

S cott, C. J , ;— The question referred fco me m ay be formulated 
th u s : W hethei’ the re-construction of a wall upon its own 
foundation is necessarily the ‘ erection of a building  ̂ w ithin 
section 96 of the D istrict Municipal A c t?  According to the 
explanation appended to th a t section the expression ‘‘ to erect a 
building  ̂ throughout Chapter IX  includes any m aterial altera-

m  THE INDIAN LAW REPORTS (VOL. XXXY.
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tioii; enlargement, or re-construetioii o£ any building-. W hether 
the re-construction of a wall of whatever im portance forming 
part of a house is necessarily the erection of a building •*, 
depends upon whether the interpretation 'clause, section 3 (7)  ̂ is 
to be taken as substituting- impliedly for the word  ̂building  ̂
wherever it  odfcuya in  the Act not merely all erections falling 
w ithin the ordinary comprehension of the term  ‘ building ’ but 
also all other things included w ithin the definition. I t  is 
recognised. in- England to be a rule w ith regard to  the effect of 
interpretation-clauses of a comprehensive nature such as we 
have here th a t they are not to be taken as strictly  defining w hat 
the meaning of a word m ust be under all circumstances, but 
merely as declaring w hat things may be comprehended w ithin 
the term  where the circumstances require th a t they  should (see 
the judgm ent of Lord Denman in The Queen v. The Justices o f  
Cambndgeshir&^^^i of Lord Selborne in Meux v. and o£
Lord W atson in the Mayor o f  Torts month v.

In  the present case the only complaint is th a t  a small wall 
was built on an old foundation w ithout the permission of the 
M unicipality. The M agistrate has held th a t in  erecting this 
wall the accused was no t ‘ erecting any building ’ w ithin 
seetion 96, and this conclusion must, I  th ink , he accepted 
unless i t  can be said as a m atter of law th a t the material 
re-construction of a small wall must constitute the  *■ erection of a 
building \

For the reasons above stated I  do not th in k  th a t the Court 
is precluded from giving to the word  ̂building * in th a t section 
its ordinary meaning, a meaning which the neighbouring 
sections indicate as the sense in which the Legislature was 
using th a t expression in the group of sections of which section 96 
forms part. I t  is possible th a t the re-erection of a wall may 
(under certain circumstances) am ount to the m aterial re-con
struction of a building under section 96, but I  do not th ink i t  
necessarily does. In  Emperor v. Kalehhan S a r d a r k h a n referred 
to by Chandavarkar, J ., the applicant had treated  the-re-erection

1911.

E m p e r o r
r,

B. H.
DeSou â.

(X) (1838) 7 Ad. & E. i80 at p. 191.
(2) (1875) L. E. 7 H. Î . 481 at p. 493,

(3) (1885) 10 App. Cas. 384 at p. 375>
(4) (1910) 3§ Bom,
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of his wall as falling w ithin the section and h a d . applied for 
leave to re-ereet i t  hu t did not w ait to see if th e  permission 
would be granted or refused and there was no appearance on 
behalf of the accused. Tn the present case the wall is a small 
wall and has all along been regarded by the applicant as not a 
building w ithin the section 96. I concur w ith  M r. Justice 
Heaton in th inking tb a t the application should be dismissed.

JppUcation dismissed,

n. n.

CEIMINAL REVISION.

1911.
J p r i l  1 0 .  

J w . e  29.

B e f o r e  M r .  J h ia f  ic e  C h a n d a v a r h a r  a n d  M r .  J u s t i c e  H e a t o n  ;  a g a i n ,  

b e fo re  M r .  J u s t ic e ,  O k a n d a v a r h a r  a n d  M r .  J u s t i c c  I l a i / i v a r d .

EMPEEOE KESHA.VLAL VIEGHAND *

P r a c t i c e — S m t e n c c — M a g i s t r a t e  p a s s i n g  n o n - a p p e a l a h lo  s e n te n c e — A d d i n g  t o  

s e n it n e e  t o  m a k e  i t  a p p e a la b U - — A p p e a l  t o  S e s s io n s  J u d g e — T h e  S e s s io n s  

J u d g e  to  e n t e r t a i n  t h e  a p p e a l  a n d  t o  d e c id e  i t  o n  m e r i t s — C r i m i n a l  P i o -  

c e d n r e  C o d e  { A c t  V  o f  1 8 9 8 ) ,  s e c t io n  4 1 3 .

T l i e  Magistrate trying a case passed at first a iion-appealable sentenco on the 
acoused, but at the request o£ the accusedj made an addition to the sentence 
passed so as to make it appealable. When the accused appealed to the Sessions 
Judge his appeal 'Was dismissed on the ground that no appeal lay inasmuch as 
the sentenco first passed by the Magistrate was not appealable and the addition 
to the sentence could not be made legally. In revision :—

H e l d ,  that the Sessions J udge had committed an error in holding that he 
had no jurisdiction to hear the appeal ; for though tho Magistrate had no 
jurisdiction to alter the sente aco once passed by him, yet for the purposes of 
the Sessions Judge’s jurisdictiou, so far as the appeal was conccrnod, that was 
tha very mistake -which he was called upon to correct by vay o£ appeal.

Whon the appeal was heard again by the Sessions J'ndge he strucii out the 
addition made by the Magistrate in the sentenoe, and hayiiig done that, dismissol 
the appeal on the ground that tho sentence appealed fiom was not appealable. 
In revision :—

H e l d ,  that when the Magistrate had passed a sentence beyond one month, an 
appeal lay to the Sessions Judge, under section 413 of the Criminal Procedure 
Code, whether that sentence was passed legally or illegally.

* Ci'itninal Applications for Ee vision, Nos, 19 aud 113 of 1911,


