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by any act of his to annul the relations of depositor and
Y depositee. Therefore I think the Subordinate Judge was sube
MAMARORE o antial ly right in his couclusions, though he referred to the
matter as a gift. Damodardas conferred on Harkore a right to the
money though he did not actually give her money. This right
he by his own acts and words made perfect by those means
which in the circumstances were appropriate to the purpose.

.
BAr MANGLA.

Therefore I would confirm the decree of the lower Court
with costs,

Decree confirmed,
R Re

CRIMINAL APPELLATE,

R

Defore Siv Basil Soott, K., Chief Justice, on reference from Mr. Justice
Chandavarkar and My, Justice Heatow,

1011, EMPEROR v, B, H. DESOUZAL

April 12, Bombay District Municipal det (Bambay det IIT of 1901), sections 3 (%),

95+—Notice of new buildings——Reconstructing side wull of « house on its
old foundation not necessarily new building—Duililing, interpretation of:

The accused owned a house, one of the side walls of whioh had fallon down
e vebuilt it om its old foundabion, withoat having pravieusly ohtaingd

JE——

# Criminal Appeal No. 472 of 1910,

4 The Bombay District Municipal Act, sections 3 (7) and 96, so far as they are
material to this repord, ron as Lollows tmw

Yection 8 (7)—° Building * shallincinde any hut, shed, or other enclosure, whether
uged as o human dwelling or otherwiss, and shall include also walls, verandahs,
fixed plotforms, plinshs, door-steps and the like.

Seotion 96.~~Before Legioning bo ereet any building, or to altor extornally or add

to any existing building, or to re-constrnet any pro-
jecting portion of a building in respect of which the

Municipality is empowerod by scction 92 to enforce &
removs.l or set-back, the person intending so to build, alber, or add shall give to the
Municipality notiee thereof in writing,

Notiee of new boildings, .
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permission of the Municipality. e was thereupon charged, under section 86
of the Bowbay District Munie'pal At (Bombay Aet III of 1901), for having
erceted a building without permigsion of the Municipality =

Held, that the acensed committed no offence under section 93, for it could
not be said as a mabter of law that the material re-construction of a small
wall must constitute the  erection of a building .

Emperor v. Kalehhan Sardarkhan'®, distingnishad.

Por Curicm—It is recognized in England to be a rule with regard to
the effect of interpretation-clauscs of s comprehensive nature thatthey are not to
be taken as strictly defining what the meaning of a word must be under all
cireumstances, but merely as declaring what things may bz comprehended
within the term where the circumstances require that they should.

The Queen ~. The Justices of Cambridgeshire@ls Mewx v. Jucols(@l;
and Mayor de. of Porismonth v. Snith(d), followed.

Tais was an appeal by the Government of Bombay, from
an order of acquittal passed by G. R. Dabholkar, First Class
Magistrate of Bandra.

The aceused owned a house within the municipal limits of
Bandra. One of the side walls of the house had fallen down.
He re-constructed the wall on its old foundation, without having

ExTrANATION.=The expression ‘to creet a building ’ throughont {his “ehapber
neludeg—
.

(@) any material alteration, enlurgen:ont or re-construction of any building,

(b} the conversion into a place for human habitation of any building not
originally constructed for human habitation,

(¢) the conversion into more than onc place for human habitation of a
building originally constructed as one such place,

(Z) the conversion of two or more places of bhumen habitation into a
grcater number of such places,

(e) such alierations of the internal arvangements of a building as aflect
its drainage, ventilabion or other sanilury arrangemeuts, or ifs security or
stabiliby, and

(f) tho addition of any rooms, buildings or other struciures to any building,

and a building so altered, enlarged, re-constructed, converted, or added to, is,
throughout this chapter, included under the expression “a new building.”

M) (1910) 85 Bom. 256. (3) (1876) L. B 7 ., L. 481,
(2) (1838) 7 Ad, & B, 480, (#) (1885) 10 App. Cas, 364,
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191 previously obtained permission of the Municipality; Upon these
Eursnon  facts, he was charged with the offence made punishable under
B.H, section 96 of the Bombay District Municipal Act (Bombay Act
Defouza. IIT of 1901). The Magistrate acquitbed him on the ground
that the accused was not erecting a building so as to come

within the section.

The Government of Bombay appealed against the order of
acquittal.

G. 8. Ruo, Government Pleader, for the Crown,
Nillanthe Almaram, for the accused.

The appeal was heard by Chandavarkar and Heaton, JdJ., but
their Lordships, having differed in opinion, delivered the
following judgments :

CHANDAVARKAR, J., :—I regret I have to differ from my learned
colleague in this case. With all respect I find I cannot agree
with him in holding that the question arising here for our deci-
sion is one of fact, In my opinion the facts found by the
learned Magistrate are as alleged by the complainant. So the
Magistrate states in his judgment and the only question is,
whether upon those facts, the act of tho accused is of such a
nature as to make it punishable under section 95 of the Bombay
District Municipal Act.

The fact found by the Magistrate is that the accused re-
constructed the south wall of his house on the old foundation.
That is the only fact. The case is thus on all fours with
Bmperor v. Kalekhan Sardarthan®, and I entirely concur in its
conclusion of law and interpretation of the material sections
of the Act, In my opinion, a wall such as this expressly
falls under the Act within the definition of building ; and its
reconstruction amounts to erecting a building of which notice
must be given as required by the Act., I would allow the
appeal and conviet the accused. Bubasmy learned colleague
and I differ, the case must be submittéd to the lesrned Chief

1) (1910) 12 Bom. L. R. 1000,



V0L, ZXXYV.] BOMBAY SERIES.

Justice for the purpose of reference, according to law to a
third Judge.

Hgzaroy, J. +—B. H. DeSouza was prosecuted under section 98
of the District Municipal Act (Bombay Act IIL of 1901) for
beginning to erect a building without giving the required notice.
He was acquitted 2nd the Government of Bombay have appealed
against the aequittal.

The facts are that he rebuilt the entive southern wall of his
house except the foundations. He also repaired two other walls,
but those repairs were not taken by the Government Pleader as
affecting the case. He relied exclusively, and it seems to me
rightly, on the rebuilding of the southern wall,

By the explavation to section 96 “to erect a building ”
cludes “ any material alteration, enlargement, or re-construction
of any building.” There has not been a material alteration or
enlargement bub there has been re-construction of the southern
wall of the house. Is that a re-comstruction of a building?
The Government Pleader argues that it is because by the
defining section of the Act “ building shall include any hut, ecte.,
and shall include also walls, verandahs, fixed platforms, plinths,
door-steps and the like.,” Thismay mean that any wall or door-
step, ete,, is in itself a building ; or that a building iucludes all
its walls, door-steps, ete. If the former interpretation be taken.
then the southern wall of DeSouza’s house is a building and it
has been re-constructed. This is the cage argued by the Govern-
ment Pleader. If the latter interpretation is taken, then the
southern wall of the house is only a part of the building; the
building is the whole house.

If we were dealing with a wall standing by itself we should
be dealing with a building. Bub where we have a complex
building such as a house, it seems to me that the ¢ building ”
meant by section 96 is the whole house and not a sclected portion
of that whole such as the southern wall.

My reasons for so thinking are these: seetions 92 to 98 of
the Act deal with “ powers to regulate building, ete.” These
sections deal with buildings, parts of buildings, extema,l walls
of buildings, projecting portions of a building, and in section 98
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the plinth is referred to, clearly, as a part of o building, The
explanation to section 36 from () to () and (/) cleatly contem-
plates complex buildings as entities. The scheme of these
sections, it seems to me, contemplates a “ building »* ordinarily
as a complex strucbure made up of walls, ete, I do not say
that it does not contemplate simple structures dlso, such as an
isolated wall. But when we have a complex structure such as
a house, the building as contemplated by section 96 is the whole
house and a single wall of the house is not by itself a building
but only o part of a building.

Therefore, T think that this appeal on the ground on which
it is argued must fail, for the argument is that there has heen
re-construction of a building, not merely of a part of a building.

At the same time I do not wish to be understood to say thab
the re.construction of a wall eannot be a re-construction, within
the meaning of section 96, of that building of which it forms
a part. It may be the scction intended to leave it to Le
determined as a question of fact in the particular case, whether
the re-construction of any particular wall or portions of s
building is substantially a rc-construetion of the building. It
may mean this, If it does, then it is a question of fact whether
there has or has not been subst@ntially a re-construction of the
building. The Magistrate has found in this case that there las
not been a re-construction, The materials on the record do not
enable me to say that he is wrong,

Therefore I would dismiss the appeal,

Owing to this difference in opiniom, the ease was heard by
Seott, C. J.

G. 8. Bao, Government Pleader, for the Crown.
Batanlel Ranchlhoddas, for the accused.

Scorr, C. J, :—~The question referred tome may be formulated

- thus: Whether the re-construction of a wall upon its own

foundation is necessarily the ‘erection of a building’ within
section 96 of the District Municipal Act? According to the
explanation appended to thab section the expression “to erect a
building * throughout Chapter IX includes any material altera-
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tion, enlargement, or re-construction of any building, Whether
the re-construction of a wall of whatever importance forming
part of a house is necessarily the °erection of a building’,
depends upon whether the interpretation-clause, section 3 (7), is
to Le taken as substituting impliedly for the word ¢building *
wherever it octuys in the Act not merely all erections falling
within the ordinary eomprehension of the term °building ’ but
also all other things included within the definition. It is
recognised in-England to be a rule with regard to the effect of
interpretation-clauses of a comprehensive nature such as we
have here that they are not to be taken as strictly defining what
the weaning of a word must be under all circumstances, but
werely as deelaring what things may be comprehended within
the term where the circumstances require that they should (sce
the judgment of Lord Denman in The Queen v. The Justices of
Combridgeshire®, of Lord Selborne in Mewa v. Jacods®, and of
Lord Watson in the Mayor §e. of Porésmounth v. Smith®),

In the present case the only complaint is that a small wall
was boilt on an old foundation without the permission of the
Municipality. The Magistrate has held that in- erecting this
wall the accused was not ferecting any building’ within
section 96, and this conclusion must, I think, be accepted
unless it can be said as o matter of law that the material
re-construction of a small wall must constitute the ¢ erection of a
building’,

For the reasons above stated I do not think that the Court
is precluded from giving to the word ¢ building’ in that section
its ordinary meaning, a meaning which the neighbouring
sections indicate as the sense in which the Legislature was
using that expression in the group of sections of which section 96
forms part. It is possible that the ve-erection of a wall may
(under certain ecircumstances) amount to the material re-con-
struction of a building under scction 96, but I do not think it
necessavily does. In Fmperor v. Kalokhan Surdarbhan®, veferved
to by Chandavarkar, J., the applicant had treated the- re-erection

(1) (1838) 7 Ad. & E, 480 at p. 491 (3) (1885) 10 App. Cas, 864 ot p, 875,
(2) (1875) L. B 7 H. L. 481 ati p. 493, ) (1910) 35 Bom, 236.
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of his wall as falling within the section and had.applied for
leave to re-erect it but did not wait to see if the permission
would be granted or refused and there was no appearance on
behalf of the accused. Tn the present case the wall is a small
wall and has all along been regarded by the applicant as not a
building within the section 96, I concur with Mr. Justice
Heaton in thinking that the application should be dismissed.

Application dismissed,

. 1,

CRIMINAL REVISION.

Before My, Justice Chandavarkar and My. Justice Heaton ; again,
before M. Justize Chondaver har and Mr. Justice Hayward.

EMPEROR v, RESHAVLAL VIRCHAND®

" Practice—-Sentence—Mayistrale passing non-appealable sentence—Adding to

senience to make it appealable~Appeal to Sessions Judge—The Sessions
Judge to entertain the appeal and to decide it on merits—COriminal Pro-
cedure Code (Act V of 1898), sestion 413. ’

The Magistrate trying o case passed ab first a non-appealable sentence on the
aceused, but at the request of the accused, made an addition to the sentence
passed so as to make it appealable. When the accused appealed to the Sessions
Judge his appeal was dismissed on the ground that no appeal lay inasmuch as
the sentenco first passed by the Magistrate was nob appealable and the addition
to the sentence could not be made legally, In revision :—

Held, that the Bessions Jndge had committed an evror in holding that he
had no jurisdiction to hear the appeal ; for though the Magistrate had no
jurisdietion to alter the sentenco once passed by him, yet for the purposes of
the - Sessiony Judge’s jurisdiction, so far as the appeal was concernad, that was
the very mistake which he was called upon o corract by way of appeal.

When the appeal was heard again by the Sessions Judge he struckk out the
addition made by the Magistrate in the sentence, and having done that, dismissel
the appeal on the ground that tho sentence appealed from was not appealable,
In revision :—

Heid, that when the Magistrate had passed a sentence beyond one month, an
appeal lay to the Sessions Judge, under section 413 of the Criminal Procedure
Code, whether that sentence was passed legally or illegally.

# Criminal Applications for Revision, Nos, 19 and 113 of 1911,



