
GonfiniDg its   ̂ application to a person against whom " a  
complaint ” lias been made under section 200 of the Code. Baba 
Persons proceeded against under Chapter V III  of the Code are 
persons against whom there is an accusation in the ordinary 
acceptation of tlie word. The word discharged is also not 
defined: iu  the Oodp, and there is no valid ground for departing in 
respect of ifc from the rule of construction tliat^ where in a S tatu te 
the same word is used in  different sectionsj i t  ought to he 
interpreted in the same sense throughout, unless th e  context in 
any particular section plainly requires th a t i t  should he under
stood in a different sense. We th ink  th a t we should follow the 
rulings of the  Allahabad High Court, Queen-Umpre^s v. MntasadcU 
LaV^^ and King-Emperor v, F^a3-iid-din^^\ which follow the 
decision of th is Court in Queen-Bmpress v. Mona Puna^^^; and 
not the rulings in  Queen-Empress v. Ima% Monrlal^ '̂  ̂ F e h  
Tayi Ammal v. Ckidamiaraveh FUlai^^K The rule is accordingly 
discharged.

Buie diaehai'ged,
K. il.

(1) (1898) 21 All. 107. (3) (1892) 16 Bouie 663.
(3) (l£Ol) 24 AIL 14s. (4) (1900) 27 CiiL 662«

(5) (1909j 33 /.la.l,
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APPELLA.TB CIVIL*

Before M r. Justice G/midavarlsar and Mr. Jiistiee Heaton^

B A I  M A H A K -O R E  a n d  o sh e e s  (o b ig isa s , DEifEHDAN'rs), AppELiAiirTg,

B. B A I  M A N I L A  AND OTHERS (oRiGiNAi, P iA iN T irF s ) , E e s p o n d e n t s *  A p̂ril 32. 

Deposii—S m la n d  depositing money in wife’s name in  his sJiop—~Ititerest ' ^
a llo w e d  over th e  amount—Depositee allowed to witlidraio—H u s h a y id  achnoxc* 

le d g iw j  trust— Greation o f  trust—Trusts A ct { I I  o f 188$), sections S and 
6-—Transfer o f  Property Act ( I V  of ISSS), sections 5, S i.

P, made a credit entry of Es, 20,000 in hig books in the name of liis wife
H. carrying interest at 4|- pei’ cent. The entry was made on the 1st Novem'bar 
1891 as of tie  30th. November 1890. The amount of Es. 20,000 was treated as 
bolonging to H. iu the Sarvaya (balance sheet) in the JSamadaskat book

* I ’irsi) Appeal No. 223 of 1908,
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1911. (aocousatbook of depositSj &c.) and in tko Y-ipjawU  (mterost aooounli book). In
------ISToyemlber 1895 H„ on tbo occasion of bor going on pilgrimages withdrew some

M&HA.KOHE in.oney from tbe account. H. died on tho 3ud Marob 1901. On the 29th J ulj
1901 D, wrote a letter to Iiis foixr daiigbtors by H. saying tbat tbe money

bAEMAKGLA. ^0 given by Mm. to H. as a gift, tbat tbo four daughters
bad equal rigbt to take tbe money, but tbat it was to be divided affcer Iiis doatb. 
In Pebniary 1903 D. debited tbo wbolo amount to H.’s.accoun.t and credited 
tbo same to the sons of M..> ono of tbe daughters of D. and H. This lie con* 
lu-med by bis will whicb bo made shortly afterwards wherein be stated that tli© 
money was always Ms own and iievov belonged to his wife H. After D.’s 
death, which took place in Maroh of tbo same year, the three remainhig 
daughters of D. and H. sued to reoovor their shave of the money

5eZc?, that the plaintiffs were entitled to recover thoir share in the amount.

Meld, by Ch a n d aVAiiKAit, J., that tbo circumatances proved showed tbat D. 
intended a trust iu favour of liis "wife H., and that that ti'ust was carried into 
effect legally by him.

. ITeld; by H eatost, J., that there waB no trust, but that, iu tbe oiroumstances 
of the case, D. conferred on H. a right to the money though he did not aotiialiy 
give her money, and this right be by his own acts and words made perfect 
thoso meanB which were appropriate to tho purposeo

Apebal from the decision of Vadilal Taraehand Parekh, F irst 
Class Subordinate Judge a t .Broacho

Suit to recover a sum, of money.

One Damodai’das had a wife Harkore, by whom he had four 
d au g h ters : Maiigla^ Kashi and D hankore (plaintiffs) and 
Mahakore (defendant No. 1). Mahakore had three sons i D hiiaj- 
lal, Pranlal and Ratilal (defendants Nos. 3 to 5).

On the 1st November 1S91 Damodar das mado a credit entry 
of Es. SOjOOO in hia account books in  the name of Harkore.

, The entry was made as of the 80th Noveiiibei: 1890 and interest 
was calculated a t the ra te of 4 |  per cent. This amount together 
w ith the accumulated interest was shown in Harkore^s name in 
the Samadaskd book (-i. e., book showing the deposits, &c.) in  tbe 
Y^ajavaU  (interest account) and in the Sarvayas (annual balance 
sheets). In  November 1895, when H arkore wont on pilgrimages 
she withdrew from the account a sum of Es. 150 odd; aud she 
further withdrew in small sums another amoiiat of Es, 850 from 
the same account. H arkore died on the 2nd M arch 19OL
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Some time |ifter H arkorc’s deafcbj Damodardas started on 
piigrimage. On tlia t occasion he wrote a iettev to liis foui’ B a i  

clanglitei’Sj whicli ran as follows MAHAKosii,
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(To) Beu Mangla aud Matalcore and Ivuslii and Dliankore ; written by Stall 
Damodardas Tulsidas. To w it: You 'aro my dauglitevs aud your motliei* 
BaiHarkore is dead,- There are lier oi'nameats ivortkabout (Rupees) five (or) 
sis thousand. As to tbe said (oi’naments) aud as to tbe inoney (wiiicb baa been) 
given by me as a gift to your mother Bai Harlcore (and) wbicli is placod to (her) 
credit in my Sarafi {i, e., money lending) shop—you all the four sisters bavo 
equal riglit to take tbe said money and ornamouts. After xny death you 
should take (the money) aud should divide and take tlie oruaments or as stated 
by me in the will (you) should keep tbe same [i.e., ornameuts) as joint 
(property) aud wear them on necessary occasions and as to the money, wliatevef 
tbe same may come to with interests ĵ ou all the four sisters should divide the 
sarae into shares and keep (the respective share) credited in the shop in tho 
name o£ each or should divide and take the Bame. I  am going on pilgrimago 
and hence I have written this note. You slionid act iu aceordanee with what 
is written therein (herein). This is all.

Thereafter Damodardas changed his mind. In  February 1903^ 
he debited the Rs, 20,000 and interest (Rs. 81,74)0) to the name of 
H arkore and credited it to  the names of the three sons of 
Maliakore. And in  his last will which he made aboub th a t time 
he referred to this change of entries^ aud stated  th a t the money 
never belonged to his wife, but was all along his own. 
Damodardas died on the 2oi'd Match 1903,

On the 5 th  March 1904, the three daughters of Damodardas 
and H arkore filed this suit to  recover theii.’ share in  the amount 
aforesaid, treating  i t  as belonging to H arkore. The claim was 
resisted by the fourth  daughter M ahakore and her three sons, 
who contended th a t the money ever belonged to Damodardas 
who had gifted it aw ay to the sons.

The Subordinate Judge held th a t Damodardas had made a g ift 
of the money to H arkore and th a t the plaintiffs were entitled 
to recover their share in  the same.

The defendants appealed to the H igh Court, 

w ith  G, S. Bao^ for the appellants.

Strmigman (Advocate-Geneial), w ith  L , A% Bhihi for the 
respondents.

15,
Bai Makqla.



1911. CHA-NDAVi.RKAE, J . '.—The facts wliicli are adm itted are shortly
Bm these. On tlie 1st of November 1891, the deceased Damodardas 

M a h a k o k e  made a credit entry of Rs. 20^000 in his books in the  name of
Ba.1 MahgiiI. his wifej Harkore, carry ing interest a t 4-J per cent. The entry

was made as of the 30th of November 1890. H e also treated
the amount of the en try  as belonging to his jvife in his annual
balance sheet showing his assets and liabilities, in  his Samculaskai 
book, and in his TyajmaM  which contained his in terest account, 
and in which in terest was calculated on the am ount a t varying 
rates. In  November 1895, Harkore went on pilgrimage and from 
the entries iu Damodardas’s books i t  appears th a t before going 
she had w ithdraw n Rs. 150 odd from  her account. H arkore 
died on the 2nd of March 1901, On the 7th of February  1903, 
Damodardas debited Rs. 15,000 to  her account and credited 
the same am ount to the three sons of his daughter, M ahakore. 
On the 23cd of February  1903 he made a w ill, in  which he 
stated th a t the am ount was his own and had never belonged 
to his wife.

These facts standing by themselves may be insufficient to show 
th a t Damodardas intended to create a tru s t in respect of Rs, 20,000 
in favour of his wife, and th a t he had constituted himself 
her trustee as to th a t amount. B ut the respondents rely on a 
document, (Exhibit 447), purporting to be a declaration of the 
tru s t and w ritten to his daughters by him six months after the 
death of his wife, Harkore. The genuineness of the document 
has been questioned for the appellants, bu t I  see no reason 
whatever to doubt it. The signature on it  purporting to 
be th a t of Damodardas i.s adm itted as his. W hat is alleged 
is that, before going on pilgrimage, he had left a num ber of 
blank papers signed by him w ith one of his sons-in-law ; 
bu t of this there is no satisfactory proof. Were th a t true, 
the appellants should have found no difficulty in producing a few 
such blank papers or adducing credible evidence in support of 
their allegation. I t  is true th a t the document in  question was 
passed on the very next day after Damodardas had asked his 
pleader, M r. Ambashankar, whether he could dispose of tho money 
in  his wife's name, and the pleader had told him  th a t he had 
no authority  to do so as he was not the heir of his w ife '^  But
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I  can see no im probability in  the fact of Damodardas acknow-
ledging tlie tru s t in favour of his wife to bis daughters. H is B ai

pleader the day before had pointed out to him  th a t they were the
heirs entitled to  the amount* standing in  his wife’s name and it is MAisaiA.
no t strange, ra ther it  is very probable^ that, acting on th e  pleader’s
opinion, he ma.de the declaration. The tim e w hen it  was made
is im portant. Damodardas was about to go on a pilgrimage.
N aturally  he would be anxious to settle all his affairs, and m ake 
definite arrangem ents about his property and his wife^s. I t  is 
usual w ith H indus proceeding on pilgrimage to do th a t.

If  the document, E xhib it 447, is proved, as I  hold it isj there 
can be no question th a t Damodardas intended a tru s t in favour 
of his wife. The only question, then, is whether th a t  tru st was 
carried into effect legally by him. I t  is contended for the 
appellants i t  was not, because (it is urged) Damodardas did not 
comply w ith  the requirements of section 5 of the  Trusts Act, 
the second clause of which provides th a t no tru s t in relation 
to  tru s t property  is valid unless declared as aforesaid («.(?,, as in 
the first clause), or unless the ownership of the property is 
transferred to  the trustee According to the contention, there 
m ust be either "  a non-testam entary instrum ent in  writing 
signed by th e  author of the tru s t or the  trustee and registered 
or a transfer of the property to the trustee. In  th is case there 
was neither.

Section 5 of the T rusts Act must be read w ith  section 6. Sec
tion 5 lays down w hat may be called, the extrinsic conditions 
necessary to create a tru st. In  other words, i t  prescribes the 
mode of its creation. Section 6 lays down the intrinsic condi
tions necessary for a valid t r u s t ; in  other words, given an 
instrum ent in writing or transfer of the k ind  mentioned in  
section 5, it prescribes w hat is necessary to make out a trust, 
from the words used in  the  instrum ent or the act denoting the 
transfer. The question m ust naturally  have occurred, I  
presume, to the draftsm an of the sections in this way. Section 5 
prescribes transfer as one of the two alternative modes for creat
ing a tru st of moveable properfcy. B u t the word transfer, 
defined in the  Transfer of P roperty  Acb (section 5), excludes the 
conveyance or delivery of property by a m an to  himself. W hen
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a man creates a tru s t and constitutes Iiimsclf its .trustee, there 
Bai can be no transfer. Hence, I  apprehend, the exception was 

Mah^ oei. in section 6 th a t in  such a case there need be no transfer.
Bai MakqiiA. Section 5, clause 2, lays down a general rule | section 6 creates 

an exception in the ease of a tru s t of moveable property.

But i t  is argued th a t this construction is inconsistent w ith the 
plain language of section 6̂  which requires th a t i t  should be 
read subject to the provisions of section 5 I  do not see the 
inconsistency. Section 6, clause 2, requires transfer for a valid 
tru st of moveable property, where i t  is not created by a 
non-testainentary instrum ent of the k ind mentioned in  the first 
clause; and section 6 v irtually  declares th a t where a person is 
himself the author of a trust, there is a transfer, if the other 
conditions prescribed in section 6 are complied w ith.

Then it is said that, in th a t case, upon th is construction of 
section 6, a transfer is necessary for a valid tru s t of immoveable 
property except where tho trust is created by  a person of his 
own property and he is himself the tru s te e ; b u t section 5 
requires nothing of th a t k ind in the case of such a trust. Here, 
again, I  fail to perceive any contradiction between the two 
sections on the construction above stated. “ T ransfer of 
property"’ as defined in section 5 of the Transfer of Property 
Act, “ means an act by which a living person conveys property ,• 
and seeing th a t by section 54 of the Act, the Legislature has 
made it plain in the case of a sale th a t a transfer of immoveable 
property can be made by a registered instrum ent, the intention 
of the Legislature appears to me clear th a t in  the case of a trust 
of immoveable property, such an instrum ent would operate as a 
transfer. W hen sections 5 and 6 of the Trusts A c t, are read, as 
they should be read, by the  light of the relevant provisions of the 
Transfer of Property Act, I  venture to th in k  th a t the words of 
section 6 of the former Act, which have given rise to difficulty of 
construction, must be construed as meaning that, though as a rule 
transfer is one of the conditions necessary for a valid trust, 
whether in the caso of moveable or immoveable property, no 
transfer is required where the tru st is declared by a will or 
where the author of the trust is himself to be the trustee j and
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B a i
M a h a e o b b

ti.
B a i  M a s q s a .

th a t  one of .the modes of transfer is a non-testam entary 
instrum ent in  writing which is registered.

For these reasons I  am of opinion th a t in this case there was 
a valid tru s t in favour of H arkore. As to the ornaments, it is 
adm itted th a t, if the document E xh ib it 447 is held proved, the 
respondents are entitled to them .

The decree is confirmed with costs.

H ea.ton’, j , The plaintiffs sue as some of the heirs of one 
Harkore kom Damodardas Tulsidas to recover a three-fourths 
share of her property. Assuming th a t she left property  of her 
own, the plaintiffs are entitled to three-fourths of it, This is not 
denied.

The property alleged to be Harkore^s comprises a sum of 
money and certain ornaments. H er husband was a trader and 
in certain respects a banker also, as clients sometimes deposited 
money w ith him. In  such cases he showed these deposits in  
his accounts and in his annual balance sheets and sometimes 
he had a Samadas/eat, a k ind  of pass bookj made out in the 
depositor’s name. In  November IS 91 Damodardas caused the sum 
of E-s, 20,000 to be entered in his business accounts in  the  name 
of his wife as if she had deposited th a t sum w itli him . There
afte r up to the tim e of H ark  ore’s death  and for some time 
afterwards, th a t sum w ith  accumulated in terest, appeared in the 
accounts and the balance sheets exactly as if H arkore had been 
a depositor w ith Damodardas, This is the sum of money three- 
fourths of which the plaintiffs claim. Defendants denied th a t 
either the money or ornaments were H arkore's. The F irst 
Class Subordinate Judge^ who heard the suit^ decided all the 
main points in  favour of plaintiffs, holding th a t both th e  money 
and ornaments were Harkore^s. He decreed the claim. De
fendants have appealed,

The facts axe fu lly  stated  in the judgm ent of the lower 
Court. I  concur w ith his conclusions as to the facts in dispute. 
The difficulty arises in connection w ith  the  inferences to be 
draw n from those facts.

I  will first deal w ith the ornaments. The determination, 
w hether they were or were not Harkore-’s depends Iar^?eIy on



3,911 tlie genuineness or fa lsity  of an alleged signed and attested
bI j declaration purporting to  be made by Dam odardas on the 28th

290J (E xhibit 44<,7). This was some m onths a fte r H arkore 
Bai lUNtoA. had died and the day a fte r he added a codicil to his original

will, made in 1900 some months before his wife J ia rk o r e  died. 
A t 'th is  time, Ju ly  1901, no dispates had  arisen. W e have 
heard all th a t has to be said against th is signed declaration 
and hold ifc to be genuine. A dm ittedly i t  bears Damodardas’s 
real signature and we cannot discern any indications, extrinsic 
or intrinsic, in  appearance oi' m atter or circum.stances which 
w ith any degree of clearness or probability point to fabrication. 
1 th ink  the Sabordinate Judge has satisfactorily disposed of 
what is alleged against it. In  this declaration i t  is adm itted 
th a t H arkore had ornaments. That being so the  num ber and 
identity of those ornaments are not disputed and to th a t extent 
the decree of the lower Court m ust be affirmed.

The same declaration speaks of th e  money given by me as 
a gift to  your m other Bai H arkore and  w hich is placed to credit 
in my money-lending shop This is of some importance as 
confirming th e  account entries and showing th a t Damodardas 
consistently regarded th a t money (the Ks. 20^000) as his wife's.

A SamacUsIcat book was produced relating to  i t  which the 
defendants allege is also fabricated. I t  is unnecessary to say 
more than  th a t the Subordinate Judge has given good reasons 
for holding it to be genuine and th a t  afte r a scrutiny of the
evidence and heariDg the arguments we agree w ith him. ,

The Subordinate Judge held th a t  the money had become 
Harkore’s in v irtue of a gift. I t  was a t ono time contended that 
she had herself deposited the money, but th a t was not proved 
and has not been urged in  appeal. The facts are simply that 
Damodardas credited Es. 20^000 to his wife and thereafter 
treated her as a  depositor for th a t amount. This does not 
indicate a gift of m oney: if a gift afc all i t  is a g ift of a right 
to money. The money remained a part of the capital of the 
shop. I t  was as much Damodardas^s after the credit entry as 
before. Money deposited in a bank becomes tho property  o£ 
the bo»nk and ceases to be the property of the depositor. The
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la tter becomes a creditor and the B ank is a  debtor. So here^
Damodardas became a debtor and H arkore a  creditor. There was B a i

no g ift of money, nor is i t  argued in appeal th a t there was such 
a gift. Therefore the conclusions of the lower Courfc as to th e  VAmm,
money cannofc be supported on precisely the grounds taken  by 
the Fh'st Class* Subordinate Judge.

B ut it  is argued on behalf of the plaintiffs^ respondents in 
appeal, th a t there was a tru s t. To see w hether th is is so we have 
to look to sections 5 and 6 of the Indian Trusts Act. According 
to section 5 no noii-testam entary tru s t in relation to moveable 
property is valid unless declared by a registered document or 
unless the ownership of the property is transferred  to the 
trustee. H ere there is no t a registered document and there was,
I  think, no transfer of ownership. The property, the money, 
was and remained in the ownership of Damodardas.

I f  we tu rn  to section 6 we find th a t a tru s t is created when 
the author of the tru st indicates w ith reasonable certain ty  by 
any words or acts an intention on his part to  create thereby a 
trust, etc.'*’’. In  this case I  do not th ink  the  au thor of the alleged 
tru st, Damodardas indicated an intention to create a tru s t. I t  
seems to me he indicated an intention to trea t H arkore as a 
depositor and nothing more. The proved facts appear to me 
precisely to fit th is conception of the ease and to be irreconcileable 
w ith auy other. A depositee is uot a trustee for the depositor in 
respect of the deposit and the position here is th a t  of depositor 
and depositee and nothing more. Therefore I  th in k  there was 
not a tru st.

Nevertheless Damodardas was a debtor and H arkore a creditor.
The evidence to my mind conclusively proves th a t Damodardas 
intended her to have the rights of a depositor and never 
wavered from th a t intention until disputes arose some time after 
H arkore’s death. Long before tb a t time the positions of 
depositor and depositee were established and confirmed by the 
continued and unvarying treatm ent of H arkore as a  depositor; 
by the regular addition of in terest to her deposit am o u n t; and 
by the debiting to  th a t am ount of money spent on the expenses 
of H arkore’s pilgrimage. I t  had become too late  for Damodardas
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1911. by any act of bis to annul the relations of depositor and 
depositee. Therefore I  th ink  the Subordinate Judge was sub» 

M a h a k o k b  stantially r ig h t in his couclusions, thoagh ho referred to the
JUi MAuar-A.. m atter as a j>ift» Damodardas conferred on H arkore a righ t to the 

money though he did uot actually give her inoney. This right 
he by his own acts and words made perfect by those ’means 
which in the circumstances were appropriate to the purpose.

Therefore I would confirm tho decree of the lower Court 
with costs.

Doeree confmMcl.
11. R»
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CRIMINAL APPELLATE.

Before S ir Basil SeoU, lit., Gklef Justice, on reference from  Mr. Justice 
ChmdavarJcar and Mr. Justice Heaton.

EMPEROR B. H. DeSOUZA»*

12. Bonilay District Mimicipal Act {Bomhay Act I I I  o f 1001), sections S {7), 
9G’\—Notice o f n m  hwiklings-^Beoondnietbig dde wall o f a house on its 
old foundation not necesmrihj «eiy hiiUding—Biulding, interpretation o f

Tlio accAised owned a liouse, ono of tilt) side walls of wliioli had fallan down. 
Jle rebuilt it oJi its uU found;itiu;i, \yrJijat lianiig previouslj obiaiaed.

* Griramal Appeal No. 472 of 1910.

t  the Bombay District Municipal Act, sections 3 (7) and 9Gj so far as they are 
Kialerial to this report, run as follows

Section 3 (7).—* Building ’ shall inclado any hut, shed, or ofcli3r oiiclosnvej wliether 
naed ais a'human dwelling or othorwiss, and sliill iududo also waUci, verandahs, 
fixed platforms, plinths, dooi'-steps and tho liko.

Section 96.—Before bcgianing to crect auy building, oi> to alter cxtonially or add 
to any existing building, or to ro-construct any pro-

NotieeoEnewlniildiugs. . jecting portion of a building iu respect of wliich the 
Municipality is empowered by section 92 to enforce a

removal or set-back, the person intending so to build, alter, or add shall giv() to the
Municipality notice thereof iu writing.

f  f  * 9 # «


