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power, under secfcion 88 of the Transfer of P roperty  Actj to pass 
in such a suit a decree for sale, ordering th a t, in  default of the 
defendant paying as directed hy the decree, the mortgaged 
properfcy or a suffi.cient part thereof be sold. The lower Court’s 
decree^ directing the sale of the portion of the mortgaged property 
which fe in the hands of the mortgagors (respondents Nos. 1 to  S) 
first, before the appellants can procecd against the property in  the 
hands either of respondent No, 4 or respondent No. 6, m ust be 
upheld as being in substantial compliance wifch section 88, unless 
the appellants are able to satisfy the Courfc th a t the direction in, 
question has prejudiced or is likely to prejudice their r ig h ts ; 
Appayya v. Banga^ya^h  No such complaint having been made 
iu the lower Court of appeal, ifc should not be allowed in second 
appeal. On these grounds the decree must be confirmed with 
costs.

m i.

Decree eonjinned^ 
E. R,

(1) (1908) 31 Mad. 419 at p. 423.
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Before Mr. Justice Chandmarhar and J fn  Justice Heaton.

I N  B E  BABA TESHWAHT DESAI.*

Criminal Trocedure Code {Act V  o f 1898% sections 119, 300^4^7-—Seomrity for  
good hehavioiu'—Bischarge ly  Magistrate—District 3fagisirate orden^ig 
fresh inqair I/—Accused—Discharge—Interpretation.

A District Magistrate can, under section 437 of the Criminal Procedure Code, 
1898, order fresK inquii’y iuto the case o£ a person discharged ” hy a. 
Suhordiiiate Magistrate under section 119 of tbe Code.

The phrase “ any accused person” as used in section 437 is not ooufiiiad in its 
application to a person against whom a eomplaint has been made under 
section 200 of the Code. It iucliides a person proceeded against under 
Chapter VIII of the Code.

The term “ discharged ” is uot defined in the Code, and there is no ralid 
ground for departing iu resx̂ ecfc of it from the rale of construction that where
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* Criminal Application for Ee vision, ''d. 58 of 1911,



1911. in a Statute the same word is used in different sections it ouglifc to be interpieted 
in tlie same sense tlirouglioiit unless tlie context iu any particular section 

yssiiwANX plainly roqiiives? tliat it sliould be understood in a, different sense.

1^^/’ %ttcm-Empross v, MufasciLUi LalO-), King-Emperor v. Fyaz-ud-din&)
and (luecn-Eniprcss v. Mona FunaCi), followed,

Queen-JUm^ress v. Irnmi MonckiU^) aud Voln Tayi, A nm al v. Clddam,' 
laravelu PiUaii^), not followed.

T h is  was an. application to revise an order passed b y  J. B rauder,

District M agistrate of R ataagiri.

The applicant was asked to furnish security for good behaviour 
under Chapter V I I I  of the Criminal Procedure Code, The trying
M agistrate heard witnesses examined by the prosecution aud 
defence, and discharged the applicant,

On an application having been made to hirnj the D istrict Magis­
trate, acting under section 437 of the Criminal Procedure Code, set 
aside the order of discharge and directed a fresh inquiry against 
the applicant to be held before another M agistrate.

The applicant applied to the High Court,

V, Besai for the applicant.

G. S, Mao, Government Pleader^ for the Crown.

The following cases were referred to i-^M vJiam m ad  KJi.an v.
; Qneeti'^Bmpress -v, Iman Mondul^^^; fe h i Tayi 

Ammal v. Chidamharadelu ; Queen-HJmpress v« Mona
J Queen-Empress v. M'utasaddb ; aud King-Emperor

V . F y a z - i id -d in ^ '^ o

C handavarkaK j j .  The question before us is-whether the 
District M agistrate has jurisdicfcion under section 437 of the Code 
ol; Criminal Procedure to order a fresh inquiry  into the case of a 
person ^'discharged ” by ,a  Subordinate M agistrate under section 
119 of the Code. The decision of the question turns upon the 
interpretation of the words “ auy accused person and 

discharged used in section 437. There is no definition of 
‘•accused person''^ in the Code^ and we see no sound reason for

(11 (1898/ 21 All. ]07 , 01) (1900) 27 Cal. G02.
(2) (1901) 24  AIL U S . , (5) (1.909) 33 Mud. 85.
(3) (1892) 1(5 Bom. CGJ. (cO (1905) P. li, Wo. 1? of 1F05 Ĉr.),
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GonfiniDg its   ̂ application to a person against whom " a  
complaint ” lias been made under section 200 of the Code. Baba 
Persons proceeded against under Chapter V III  of the Code are 
persons against whom there is an accusation in the ordinary 
acceptation of tlie word. The word discharged is also not 
defined: iu  the Oodp, and there is no valid ground for departing in 
respect of ifc from the rule of construction tliat^ where in a S tatu te 
the same word is used in  different sectionsj i t  ought to he 
interpreted in the same sense throughout, unless th e  context in 
any particular section plainly requires th a t i t  should he under­
stood in a different sense. We th ink  th a t we should follow the 
rulings of the  Allahabad High Court, Queen-Umpre^s v. MntasadcU 
LaV^^ and King-Emperor v, F^a3-iid-din^^\ which follow the 
decision of th is Court in Queen-Bmpress v. Mona Puna^^^; and 
not the rulings in  Queen-Empress v. Ima% Monrlal^ '̂  ̂ F e h  
Tayi Ammal v. Ckidamiaraveh FUlai^^K The rule is accordingly 
discharged.

Buie diaehai'ged,
K. il.

(1) (1898) 21 All. 107. (3) (1892) 16 Bouie 663.
(3) (l£Ol) 24 AIL 14s. (4) (1900) 27 CiiL 662«

(5) (1909j 33 /.la.l,
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Before M r. Justice G/midavarlsar and Mr. Jiistiee Heaton^

B A I  M A H A K -O R E  a n d  o sh e e s  (o b ig isa s , DEifEHDAN'rs), AppELiAiirTg,

B. B A I  M A N I L A  AND OTHERS (oRiGiNAi, P iA iN T irF s ) , E e s p o n d e n t s *  A p̂ril 32. 

Deposii—S m la n d  depositing money in wife’s name in  his sJiop—~Ititerest ' ^
a llo w e d  over th e  amount—Depositee allowed to witlidraio—H u s h a y id  achnoxc* 

le d g iw j  trust— Greation o f  trust—Trusts A ct { I I  o f 188$), sections S and 
6-—Transfer o f  Property Act ( I V  of ISSS), sections 5, S i.

P, made a credit entry of Es, 20,000 in hig books in the name of liis wife
H. carrying interest at 4|- pei’ cent. The entry was made on the 1st Novem'bar 
1891 as of tie  30th. November 1890. The amount of Es. 20,000 was treated as 
bolonging to H. iu the Sarvaya (balance sheet) in the JSamadaskat book

* I ’irsi) Appeal No. 223 of 1908,

B 790—4


