
Y O U  XXXV.] BOMBAT SEBIBS*

w ithin the six degrees of the same line for tlie purpose of ia h e t i t - , 
anee among collaterals.

The grandson of the uncle isj therefore^ to be preferred to the 
widows of other uncles of the propositus.

We affirm the order of the lower Court. The parties may 
have their C 0 3 ts  out of the estate.
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APPELLATE OIVIL.

Before Sir Basil Scott, Kf„ Chief Justice, mid Mr. J'ustice Batchelor,

LAEHMIOHAND EEWAOHAND ( o E ie m A L  P e t i t i o n e a ) ,  A p p e l l a n t ,  v. 
EAOHTJBHAI CIULABCPIAKD a n d  o t h e e s  ( o e i g i n a l  O p p o n e n t s ) ,  

E e s p o n d e n t s . *

Civil Brocednre Code (Act V  o f 190S), Order J, Side 10—Limitation Act 
(JX  of WOS), Article 171— Partitiooi suit—DeaHi o f a, jpmiy—Abate- 
‘inent—Application to set aside the ahatement—Idmitatum of sixty days— In  
a partition suit all parties sTiov.ld he before the Court—Inherent pomer of 
the Court to add a party at any stage o f the suit fo r  the ends of justice.

On tlie 5tli April 1892 tlie plaintiff obtained a decree for partition and died 
in Oetober 1893, leaving liim surviving a minor son, who attained majority in 
February 1907. At a very lale stage of the execution-proceedings, the son made 
an application on the 16th April 1910 for the issue of a commissioii to eSect 
partition according to the rights declared in the partition decree.

that as soon as the Civil Procedure Code (Act V of 1908) came into 
force fche suit abated so far as regarded the applicant’s father wbo was a party, 
and the application to set aside the abatement by adding the applicant as the 
•legal representative of the deceased not having heen made within sixty days 
under Article 171 of the Limitation Act (IX of 1908)“, tha application was 
time-barred.

Meld, further, that in a partition suit all the parties should La before the 
Courfc, and that there was nothing in fche Civil Procedure Code (Aefe V of 1908} 
limiting or affecting the inherent power of the Comrfe to make such orders as 
might be iieccssary fov the ends of justico.

1911. 
April 10.

' Appeal No. 51 of 1910 from order,
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Appeal from  an order passed by D. G. M edhekar, F irst Class 
Subordinate Judge of Poona, in tlio m atter of an  application for 
execution of a decree for partition.

In  a partition  suit; No. 90 of 1891, between one Ilewaeliand 
Gujar as plaintiff and (1) Kaclmbhai Gulabchandj (2) Nylialcliand 
Sliirchandj (3) Sarupcliand Shircliandj and (4), Harakeha'iid Dip- 
chand as defendants, th e  Court passed a decree, dated the 6th 
April I893» The plaintiff died iu  October 1893 leaving him 
surviving a minor won Lakhmichand; who a tta ined  m ajority on 
the 7th ITebruary 1907, On the lo lh  A pril 1908 Lakhmichand 
made an application for commission to  effect partition  of non- 
revenue-paying immoveable property under section 396 of the 
old Civil Procedure Code (Aet XIV of 1882)^ bu t the Court, on 
the £8th Noven)ber 3908, held the application to bo tim e-barred 
and rejected it under section 3G8 of the same Code, The applicant, 
thereuponj appealed to the H igh Court and iu  the appeal he w ith
drew the application.

Subsequently Lakhm ichand on the 16th A pril 1910, preferred 
an application under O rder 26, Rule 13 of the Oivil Procedure 
Cods (Act V of 1908) for the issue of a commission to make a 
partition  according to the rights declared in the partition  decree. 
The defendants opposed the application on the ground, among 
others, th a t it was not tenable inasmuch as i t  was not made 
within the time allowed by law for tho substitution of the 
applicant’s name as required by section 368 of the Civil Procedure 
Code (Act X IV  of 1882).

The F irst Class Subordinate Judge rejected the application on 
the grounds th a t the su it had abated long before the presentation 
of the application; th a t it  was not proved th a t the applicant was 
prevented by sufficient cause from continuing the suit, and that 
the application did not contain any prayer for setting  aside the 
order of abatem ent.

The applicant preferred an appeal.

S. M. BaJcUe for the appellant (applicant).

Q. li. Bandelcar for respondent 1 (opponent 1).

S c o t t ,  0 .  J . :— We th in k  that the suit abated as soon as the 
Civil Procedure Code of 1908 came in to  force so fa r as regarded
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tlie applicant's fa ther who was a party^ and the application to 
set aside the abatem ent by adding the applicant as the legal 
representative, not having been made w ith in  sixty daj^s^ is barred 
by  Article 171 of the Lim itation Act of 1908. I t  is obvious^ 
howeverj th a t in a partition  suit all the parties should be before 
the Cpurt. The suit has actually reached the stage of a 
commission to divide the property, and the applicant is a 
sharer. N othing in the Code limits or affects the inherent 
power of the Court to make such orders as may be necessary 
for the ends of justice, and under Order I, Eule 10, the Court 
may, a t any stage of the proceedings, order th a t  the name 
of any person whose presence may be necessary in order to 
enable the Court effectually and completely to adjudicate upon 
and settle all the questions involved in  the suit, be added. "We, 
therefore, order th a t the applicant be added as a defendant in 
the suit, being bound by all the proceedings up to  date.

Costs costs in the cause.
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APPELLATE GIYIL.

Before Mr. Justice CJiamlmarh&iy' and Mr^ Justioe Seaton,

SUBRAYA B I N  VENKATESH BUDDA SHETTI a n d  o t h e e s  ( o b i g i n -a i . 

P i A i K T i F j r s ) ,  A p p e l l a n t s , v. GANPA alias GOVIND NABAYj4N NAIK
AND O TH ERS (O E IG IJT A L  D e I'EKD A KTTS), Ru SPO N D E iT TS.'* '

MortxjLuje—MoHgagae fa iling  to pay a imH o f consideration as provided i-n 
the mortgage-cleecl—•Failure o f consideratioii--~8u'bseqii€n t payment cannot 
be taJccjt as part o f ■mortgage-deht— Transfer o f Fvo^ierty A ct ( I V  o f 1882), 
sections S6, 81, S8—Marshalli7ig of securities^

In 1890, G. mortgaged somo lands (Serial Nos. 1—10) to V. for Es. 400, ot 
wliich Es. 200 ^̂ ere paid m cash and Es. 200 were to be. paid to N., a prior 
mortgagee, V. having failed to pay to N., G. sold to defendant No, 5 some o£ 
the lands mortgaged (Serial Nos. 6—-10) and otlier propeity and I'edeemed N.’s 
mortgage by paying Ra, 200 to Mm. SubsequenUy Yi paid Ks. 200 to Gr,

* Second Appeal No, 797 of 1907-
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