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APPELLATE CIVIL.

B^ore /Sir Basil Sooit, S t.i Chief Justice, and M r. Jtistio6 Batchelor.

COWASJI TEMULJI and o t h e e s .  E x e c u t o r s  o f HIRJIBHAI, d e o e a s e d  ^911. 
(oKiG-mAL A ppellakts, v. KISA!NDAS TIOUMBAS and Maroh S,
AHOTHEE (OEIGlWAt DeTENBANTS), EESPON-]>ENTar>"

Movtgage-^Consent- chorees between mortgagors and 'mortgagee—'Joint 
management—Squal division o f  rent and ^roizice-’-FroJdhiiion against 

■ partition—Mortgagee competent to grant mirasi lease-—Mortgagors io get 
one-fourth of the nazarana {preseni)—Rights o f ihe mortgacjors conveyed to 
the moftgagee—EqvMoMe mortgage hy mortgagee— SeUle^nent hij 'mortgagee i% 
favour of his relations-^-Bxut hy erpiitaUe mortgagee— J)ecree~~Ex'ecutiQii~^
Auction, p'lif chaser p id  in  possession—Suit hy donees under the settlement—- 
Donees entitled to possession—BigMs of the parties to be worked out bg 
amicable settlement or by a stdt—8idt ly  representatives^ miction purchaser 
to rccomr one-fourth share hy partition—Plaintifa  m titled to possession of 
tliQ share as Unants in coriimon—^Mirasi lease hy 'it^ortgagee's assignee ivithout 
mortgagor's consent—Lease noi to enure fo r  the, len e ft o f the assignee.

The owners of certain land mortgaged it to S. In tli© year 1866 coaseiili 
decrees, Bshibita 57 and 58, were passed between tlxe mortgag-ors and tlie 
mortgagee S. The conseut decrees x̂ i'ovided that botli parties slxotild jointly 
carry on the management of the laixdj each being entitled to half of the produce 
and rent, that the land itself should not be partitioned, that S. was competent to 
grant a mirasi lease, provided the namrana (present) accepted was not less than 
Es, 500 and that the said nazarana  should be divided betweea the mortgagora 
and S. ill the proportion of J and xespectively. The said rights of tbe 
mortgagors were suljsequently conveyed by them to S. for cousideratioH,
Exhibit 64. Afterwards S., in April 1891, deposited Exhibit 64 by way oi: 
equitable mortgage with two persons. In October 1B91 s S. settled the property 
•tt'hich was subject to the equitable mortgage on his relatives J. and M. In '
1892 the t w  equitable mortgagees sued S. to recover their equitable mortgage 
debt aud got a decree against the propeity equitably mortgaged aud against S. 
personally. The property was 'put up for sale iu esecsution and purchased by 
H, for Es. 6,425 which covered the claira of the equitable mortgagees, J. aud 
M. obatructed the auction purchasef H. iu his attempts to obtain possessions 
and their obstruction having failed, they brought a suit against IT. The 
final decree in the suit made a declaration that as against H., J. and M. 
were entitled to the properties and their possession subject to H /s light con« 
veyed to the mortgagee S. tmder Exhibit 64 and subsequently purchased, by 
iLj and that “ the rights of the parties as thus declared must bo worked otit by 
amicable settlement between them or by means of a separate suit.”

* fc’econd Appeal No. 618 o£ 1908.
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Tho plaintiffs as esecufcors under tlie ■will of H*, doceased, ■wlio was deprivod 
of poaseBsioB tinder tlie aforesaid decrees liaving lironghf: a suih against tlie 
assignees of J. and M. to recovor by partition J sliaro oil tlio laud, tlio lower 
Gourta dismissed tlie suit for the roeovery oi' share by partition on the ground 
that tlie clause in the consent decrees, Bxliibita 57 and 58, affccfced to prohibit 
partition.

On second appeal hy the plaintiifsj
JSeJiJ, reversing the docrooj that though tho pkintiffa as tenants in common 

tvoiild bs entitled, to partition, yet by viituo of the consent dGcroefl they wore 
jstopped from exorcising such right.

llclil, furliher, that thcnigli the consont deoreos did empower tho mortgagee S . 
;o grant ;i m rasi lease without tho mortgagor’s conaont, yet this power did not 
simre for the benefit of hiB asisigneo.

Second appeal from the decision of R. D, Nagarkai-j f i r s i  
Chiss SubordiA te Judge of Poona w ith appelhate powers^ 
reversing tho decrce passed by D. G.. M edhekar, Jo in t 
Subordinate Judge of Haveli,

The facts were as follows ;—■

The land in dispute originally belonged to Shekh Sadudin^ 
Mohamad Latiff and N urunisabi. They had mortgaged it  to 
W. Spiers. In  the year 1864 disputes having arisen between 
the mortgagors and the mortgagee^ the m ortgagors filed .suits^ 
Nos. 37 and 38 o£ 1866, against morto'agee and. on the 10th/ D O O J
March 1866, they  got consent decrees which provided th a t both 
the parties should carrj?' on the valmat of the land^ each being 
entitled to half of the produce^ th a t the rent should be divided 
equally between them, th a t the land itself should not be 
partitioned^ th a t tho mortgagee W. Spiers was to be competent 
to grant a mirm'% lease^ provided the nascifcma (present) accepted 
was not less than  Ks. 800, and that the mzarcma should be 
divided between the mortgagors and the mortgagee in  the 
proportion of \  and |  respectively^ Exhibits 57 and 58.

Subsequently^ on the 25th October 189G, the mortgagors 
conveyed their rights under the said consent decrees to the 
mortgagee "W. Spiers for Rs. 4j000 by E xhibit 64. On the 11th 
April 1891 W . Spiers deposited Exhibit 04.' by way of equitable 
mortgage w ith two persons Manekji and Mancherji. Somo 
months after the equitable mortgage, th a t isj on the 18th
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October 1891j W. Spiers^ wlio was then in involved eirciim- 
stances,, settled the property comprised in  B sliib it 64 on James 
and Mary Spiers, liis sou and daughter-iii-law respectively.

In  the year 1892 the equitable mortgageeSj M anekji and 
H andierjij brought a suit, No. 143 of 1892; against W. Spiers to 
recover their mortgage debt by sale ot the property equitably 
mortgaged and from the defendant personally. A  decree was 
accordingly passed against the defendant, and in execution the 
property being sold^ it  was purchased by one H irjibhai Dhanji- 
slia, since deceased, for Rs. 5/125 and the claim of the equitable 
mortgagees was thereby satisfied,

James and Mary Spiers^ the donees under the settlem ent 
made by W. Spiers, offered resistance to the delivery of posses­
sion to the auction-purchaser H irjibhai and llieir resistance 
having failed^ they filed a suit, No. 95 o£ 1895, against H irjibhai 
praying th a t they should be given possession of the  property, or 
th a t they should be allowed to redeem, or th a t it should be 
declared th a t the auction purchaser H irjibhai was entitled only 
to the interests conveyed to W. Spiers by E xhibit 64. The 
proceedings w ent up to the H igh Court in second appeal No. 65 
of 1897 and the concluding portion of the High Oourt^s decree 
ran  thus

The I'ssult is that the pUintiffs (James aud Mary Spiers) are entitle! to a 
declaration tliat they are entitled to as against the defendant (Hirjibhai) tlie 
proparfciiis described ia the plaint and to the possession thereof subject to the 
defendant’s right to the iiitereit conveyed to W. Spiers by the deed of the 
25th October 1890 and subsecjnently purchased liy the defendant. The rights 
oi; the parties tlius deolaro(l must be worked out by amieabla sofctlement between, 
them or by means of a separate suit. In this suit brouglit on a ten rupees 
stamp we can only make a declaration, of rights.

Hirjibhai being deprived of possession under the High Court’s 
decree, the plaintiffs, claiming -as executors under his will, 
brought the present suit against defendant I, who was the assignee 
of James and Mary Spiers, the donees uuder the settlem ent of 
W. Spiers, and against defendant 2, who was a lessee under a 
■miraspatra from defendant 1, to recover by partition  one-fourth 
share ofc* the land described in  the plaint, alleging th a t it was 
purchased by the deceased H irjibhai a t a court sale and was in
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X911, liis possession^ th a t thereafter tlie son and daiiglitei-in-Iaw of^ 
W . Spiers a suit against H irjibliai and in  consequence
of the «uit and final decreo paased there in  by the  H igh Courfe in 
the tjecoiid appeal the properfcy w en t into the possession of 
defendant) that^ according to the decree ot' tho H igh Oourt^ 
KIrjibhai acquired one-foiiri;!! ol; the land in snitj, tlia t defendant 1 
had fraudulently  executed a sale-deed in  respect of the land to 
defendant 2, th a t defendant 1 had no righ t to sell plaintiffs' 
share to defendant 2 w ithout plaintiffs^ consent, and th a t the 
cause of action arose on the 14th December 1897 when the 
deceased H irjibhai was deprived oi! tho possession under the 
H igh Court’s decree,

Bcfendant 1, Kisandas TieumdaS; answore<I inter alia th a t the 
plaintiffs had no"ri"ht to claiDi. one»fourbh of the land in suit_, 
thafc the deceased H iijibhai had acquired some righ ts from W. 
Spiet’s under the sale-deed of the 25th October ISOO, but th a t 
right entitled H irjibhai to receive only one»iourth of th e ' price 
of the land a,iid the assessment ia  case th e  land was transferred, 
under n.mimspahri and th is righ t had never been interfered ‘withj 
th a t the defendant sold the property in  suit together w ith another 
property iinder a "bond fide  sale^ th a t the deceased H iijibhai was 
GQ/lled upon by a notice to execute a wirasjmira, and other papers^ 
bu t the notice was not complied w ith and thus the defendant 
alone had to execute a m irm pitra  in favour of defendant 2 and 
th a t the plaintiffs could not claim anyth ing  beyond w hat was 
given by the consent decrees in suits Nos. 37 arid 38 of 1S66.

Defendant 2̂  Sorabji Badabhai Dubashj replied th a t the 
auction sale on wiiich the plaintiffs claimed conferred on them 
no higher rights than  those acquired by W. Spiers under his sale- 
deed of the 25th October 1890^ th a t those rights only were held 
under the decree of the H igh Court to have passed to  Hirjibhai^ 
th a t the plaintiffs were not entitled to actual partition  of the 
iand^ th a t the defendant had not purchased the land bu t had 
taken it in miras^ th a t he waSj tliereforej not liable to the 
suit in the form in which it  was framed and th a t the claim was 

' barred under seetion 13 of the Civil Proceduro Code (Act XIV 
ol 1882).



V U ij;  A JLJk V .J , 4 (;}

The Subordinate Judge found th a t the deceased H irjibhai 
purchased a t  the courfc sale relied upon by the plaintiffs only 
the interest conveyed to W. Spiers by Sadudiii aud Mohamad 
Latiif, plaintiffs in suits Nos. 37 and 38 of 1863, under their sale- 
deed of the 25th October 1890 and th a t this in terest corisisted 
the righ t to enjoy the land iu couiviion w ith W. Spiers and to 
divide its profite equally w ithout dividing the land, fche right to 
reeeiva one-fourth share oi; the nasam)ia in  cage o£ the transfer 
of the land by miras and to receive Es. 5 per bigha per j’eac as 
assessment from the transferee, that the claim was time-barred, 
th a t the fram e of the suit was bad, th a t the plaintiffs were not 
entitled to have by partition  one-iourth of the land in suit, th a t 
the plaintiftV claim was barrod uuder secfcion 13 of the Civil 
Procedure Code (Acb X IV  of 1832) by reason of the consent 
decrees in suits Nos. 37 and 3S of 1SG6, which prohibited 
partition  of the land, and th a t the suit was not bad for misjoinder 
of parties and causes of action. On the said findings i the 
Subordinate Judge dismissed the suit.

The plaintifis appealed and the defendants preferred cross- 
objections. The appellate Court found th a t the plaintiiTs^ claim 
for partition was barred by decrees in suits Nos. 37 and 38 of 
1886, th a t the judgm ent of the H igh Court in  the second appeal 
gave to deceased H irjibhai no higher rights in  the p laint property 
th an  the righ t to the interest conveyed to W. Spiers by Exhibit 
04 and purchased by H irjibhai at the auction sale, that defend­
an t 1 was entitled to transfer the laud to  defendant 2 by way of 
miras w ithout the consent of deceased H irjibhai and th a t the 
amount of nazarcma realized by defendant 1 was Rs. 2,500, 
The appellate Court, therefore, reversed the decree and allowed 
to the plaintiff Rs, 625, th a t is, one-fourth of the money realized 
by  defendant 1 from defendant 2 by way of nazamna.

Plaintiffs preferred a second appeaL
Baikes w ith  S> V, B/iandarkar for the appellants (plaintiffs).
JV. F. Golihale for respondent 1 (defendant 1).
Weldon w ith  P, P . Khare for respondent 2 (defendant 2).

B atch elo r ,  J . : —The plaintiffs, who are the appellants here, 
brought this suit as executors of the will of H irjibhai Dhanjisha,
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and tlic prayej; iu the p lain t waa to recovcr by partition  the 
plaintiftw^ one~fout‘th ahare in the land described. The defend­
ants denied th a t the plaintiffs had acquired any share or partible 
in terest in the land. The first cjuestion which arises is, 
therefore^ w hat in terest the plaintiffs have in  the land, and 
w hether tb a t in terest entitles them to partition . ^The plaintitEs 
stand in the shoes of the original owners Shekh  Sadudin and 
two other peraon.^^ who had m ortgaged the land to one "W. Spiers.

The nature of t]ie plaintilfs^ in terest has to be ascertained 
from certain prior de.crees Nvhich have been passed on the subject 
of the property. These decrees are Exhibits 57 and 58 and 
were recorded by consent in 1S66 in  order to  term inate a 
dispute which had arisen in 1864 between tho original owners 
and the mortgagee, W. Spiers. In  substance these decrees 
provide th a t both parties should jo in tly  carry on the vahivat of 
the landj each being entitled to one-haU of the produce ; th a t the 
ren t received should be divided equally between them ; th a t the 
land itself should not be partitioned ; th a t W,, Spiers was to be 
competent to g ran t a mircm lease, provided the nazarcma (present) 
accepted was not less than lls. 500 ; and th a t the nazarcma should 
be divided between Shekh Sadudin’s p a rty  and W. Spiers in th© 
proportion of one-fourth and three-fourths respectively.

Such, then, were the rights which Shekh Sadudin and his 
co-owners were awarded. These rights were^ on 25th  October 
1890, by means of E xhib it 6-1' in suit, conveyed by Shekh, 
Sadudin and the others to W . Spiers for a  consideration of 
Rs. 4,000: tbe conveyance particularly  recites the rig h t to take 
half the produce of the land, and the  righ t to one-quarter of 
the mzarcma.

Next, on 11th April 1891, this deed, E xh ib it 64, was deposited 
by W. Spiers by way of equitable m ortgage w ith  two persons 
Manekji and Mancherji, who thus became equitable mortgagees 
o£ the in terests conveyed to  W, Spiers by E xhib it 64.

On 18th October 1891, W. Spiers, being then indebted in 
various quarters, settled the property on his relatives Jam es and 
Mary Spiers. The property was then subject to M anekji and 
Mancherji’s equitable mortgage.
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Iu  IS92 M anekji and Maiielieiji brought} S ait No. l-i3 against 
W, Spiers fco reeover tlieir morbg-age-money by sale, and they 
obtained a decree against the praperfcy equitably mortgaged and 
agaia.sb the deienclant W. Spiers personally. In  pursuance of 
th a t decree the pjoperty  equitably mortgaged was p u t to sale^ 
aud was purdig,sed by the deceased H irjibhai for Rs, 5,425, 
which covered the  claim of the equitable mortgagees*

Janies and Mary Spiers obstructed H irjibhai in  his a ttem pts 
to obtain possession affcer his purchase, and;, as they were un» 
successful in  ihe proceedings taken  on tlieir obstruction, they 
brought against H irjibhai Suit No. 95 of 1895 in  which they 
prayed th a t they m ight be given possession of the  entire 
property, or th a t they should be allowed to redeem, or th a t it  
should be declared th a t H irjibhai was entitled  only to the 
interests conveyed to W. Spiers by E xhib it 6^, In  th a t suit the 
final decree was made by this Court wliicli gave to Jam es and 
M ary a declaration th a t as against H irjibhai, they  w ere entitled 
to the projierties and to the possession of them  subject to H irji- 
Mlai^s righ t to the in terest conveyed to "W. Spiers by 
Exhibit 64 and subsequently purchased by H ir jib h a i; and the 
C ourt added thab “ th e  righ ts of the parties as th u s declared 
m ust be worked out by  amicable settlem ent between them  or 
by means of a separate suit/^ The plaintiffs now bring this 
suit in order, as they claim, to work out the righ ts accrued to 
them .

The defendant 1 is the purchaser of the interests of James 
■and Mary Spiers under a deed dated 16fch December 1896.

From w hat we have already said it follows th a t  the  plaintiffs, 
executors of H irjibhai, are entitled only to those rights

1 9 1 1 .

-as
which by E xhibit G-i were conveyed to W . Spiers : those rights 
•are recited in the consent decrees, Exhibits 57 and 58, and  have 
been described by us above. This was the view of the lower 
appellate Court, and we cannot doubt th a t it  was so fa r right. 
B ut then th a t Court refused the plaintiffs’ prayer for partition , 
being of opinion th a t th a t  claim could only be based upon the 
allegation th a t the judgm ent of the H igh Court gave the 
plaintiffs higher rights th an  were reserved to Shekh Sadudin aud 
the two others under the  decrees Exhibits 57 and 5 8 / I t  is
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here th a t we are iinable to follow the learned Subordinate Judge. 
A part from  th a t clause ia  the consont decrees which affects to 
prohibit partition^ we th in k  i t  clear th a t, as tenants in common^
th e  plaintiffs would be entitled to partition.

B ut the question is v/hether in  th is suit the plaintiffs are 
entitled to -give the go-by to a particular clause in an  existing 
decree on the ground th a t th a t clause^ if resting on no higher 
authority than  the agreem ent between the partieSj would be bad 
in law. We th ink  th a t this question m ust be answ ered in the 
negative. I t  m ay be—-though we express no opinion as to th is—■ 
th a t in a suit properly fram ed for th a t  purpose the plaintiffs 
mio’ht have been able to  get the decree set aside. B ut no suchD O
suit has been brought^ and the decree is a subsisting docreo ; nor 
does itj we th in k , make any difference th a t it  was taken  by 
coiiscnt oi th e  parties who were all stoi ju r is . The decree stands^ 
and, while i t  stands, it  operates as an estoppel between the then 
parties and their present representatives. A uthority  for th is  
view m ay be found in Jlndders field Banking Company, Limited, v. 
llevtrij Lister Son^ Liniifed^^\ T hat was an action brought 
by the B anking Company for the specific purpose of setting 
asido a consent order as having been obtained under a mistake 
as to m aterial facts, and the Court of Appeal, affirming Vaughan 
"Williams J., set aside the order. The decision m ight assist the 
plaintiffs if they  were suing to set aside the consent decreo^ but, 
as we have said, th a t is not their suit, and the consent decree is. 
still outstanding' against them. T hat being so, their case upon 
this point is exposed to the observations of Lindley, L. J,, 
where he says : A consent order^ I  agree, is an order ; aud so
long as it  stands it m ust be treated as such, and so long as i t  
stands I  th ink  i t  is as good an estoppel as any other order. I  
have not the slightest doubt on th a t / '’ In  our opinion, therefore, 
i t  is not competent to  tho Court in this su it to override one 
pai’ticular clause in a subsisting dccree. I t  follows th a t the 
plaintifis are not entitled to partition.

Then i t  was urged th a t the decrees did not empower Spiers to 
g ran t a m irm i lease w ithout the plaintiffiy^ consent^ but upon a

W [1SP5] 2 CJi. 273-
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fail’ reading of the material passages in  tbe decrees we agree 
with the lower Court that that is unm istakably tlieir effect and 
meauing. AVo do not, however^ th ink th a t this condition enures 
for the benefit of the present defendant I, who is merely an 
assignee from Spiers. The agteemect embodied in the decreea 
points, we thinly:, to the view th a t the individual Spiers was a  
person in whom the parties had confidence and th a t for this 
reason he was entrusted w ith the special power in  question. 
Such a contract, im porting the consideration of personal skill or 
confidence, would not ba assignable; it Vvould not be open to the 
contractor to substitute the skill or credit of an assignee. 
(Leake on Contract, 4fch edition, p. 856, and the eases there 
cited.)

On the whole, therefore, we think th a t the plaintiffs are so 
far right th a t the defendant 1 was not entitled, w ithout their 
consent, to g ran t the mirasi lease to the defendant 2, and it m ust 
be declared th a t the lease does not bind the plaintiffs’ share in 
tho land nor does it affect the plaintiffs^ right to jo in t possession.

The plaintiffs’ claim to interest must be disallowed.

For these reasons we m ust reverse the decree under appeal 
and make a decree aw arding jo in t possession to tbe plaintiffs. 
Appellants to  have their costs oi: the appeal j the other costs to 
be borne by each party .

Decree reverml,

G. D. 11.
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