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Iti'fovQ M'r. Juslicc C lm iJ a m r h a r  ami M r. J m licc  Heaton,

3911 SECIv-E'L’AKY 01'' STxlT.G f o r  IN D IA  in  C O O N CIL  (oRiOiNAr,
F elrm ry  Dhi!'ki.t,dant)> Aim'Ell.iis't, v. OA.TA'JSTAN K R ISH N A IIA O  M ATLAN-

----------------- KAE, hon and  irisiii op KEISHNARAO NAESINII ( g e ig in a l

P i.A.1NT1FF)j lvKCI’ONr>HNT;''-

C ivil Proee('( live Code (A c t  X I V  (>f iSS2), s'Cclion d,2d— Sif.it f o r  'h fim G tlon—  
iSnil agaiihfl S eeretaru  o f  S la te  fh r  fii(lla '~ ~N olke-—Jnam~~Eesimi'>tkm.

TIio plalntKF, an Inarndai' of ii. villjigo, was called iipou by iilio Collocioi’ to 
liinul ovor tlui imuifigeinont; of tlio village to Covcniiuonb nflioials, on llie 
gi’ouud l;l)!it in tho livenis 1;li;vb liad liapptinod. fclio inam h;ii hocorae resnmalile 
by Goveraiiunit,. Tlic pliuiitiff, tboreiqiou, wUJioufc givnn̂ ' tho notice recjuired 
liĵ  scotioii 43-Ji oi' tho Civil Proi'cdnro Goslo (Aot XIV of 1883), filed a suit 
agahiHt tbe Socrehuy of State for .Indiii iu Oouiioil for ii doolaKi,tion tbali he 
was entitled to hold ilio vilhiige in inam, nnd for ponn.-uiont injuiictioii 
I’estrainliig the defendant froni rcBniiiing tlu; vilhigc :—

Ihh l, that the suit T̂̂lH bad in abKoiico of noticc required by sojtiou 424 of 
tho Civil Procedure Code, (Act XIV of 1883).

Tho term “ act” naed in section <131 of tho Civil Proc-cdnrc Codo of 1832 
relat&a only to tho pnblic oiUcern, not to tho Secretiirj of Slate-

The espresBion “ no suit .shall bo iuKtituted agn,inBti tlm Secretary of Stato iu 
Ounncil” is wide enoiigh to inchido suits for ovory kind, wliothorfor injunction 
or otberwiŝ o.

]?ev IIlSATO]\, J .—Whore tboi’u i« a soriouH injury .so immiiionfc that it can 
only be prevwded ]iy an imiaciiato iiijunctiun, a Court will not ho debarred 
from outcrtaining th,c suit tmd issuing tho injiinoiion though the section 
ro<|u;KS previoiiH notice, if it is owiuy to tlio iinmLHliate need ol' tho injunction 
tbat the plaintifF has come to tho Court for rc!iuf before gh'ing tho reqiiirod 
rotieo..

Mo'Wcr 'y- Local Board ( f  Lo'W La^lonO), followcil.

A p p e a l  from  the decision of R , Knight, D istrict Judge of 

Ahmedabad.

This was a suit i'oi’ declaration and injunction.

jj’iret /ippual No. 115 of lUOG. 

U) (lS'/7) 5 Ch. I>. 347.
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In  1841j th e  East Ind ia  Company granted to the plaintiff’s 
fa ther two villages in innm, which was conferred on him for three 
lives. The grantee Narso died in 1S54 ; his eldest vSon died in 1882 ; 
and the eldest son of th a t son died in  1904., The Collector of 
Ahmedabad, thereupon, was of opinion th a t the term s on which 
the mani was granted had been fulfilledj and the mam  had 
become resumable by Government. On the 16th December 1904, 
he passed an order asking the Inam dar’s fam ily fco hand over 
the management of the villages in question to Government 
officers. The plaintiff^ who was the last surviving son of Narso 
(the grantee), filed, on the 17th December 190 a suit against 
the , Secretary of S tate for India in Council, praying for a 
declaration th a t under the terms of the g ran t he and his imme­
diate successoi’s v/ere entitled to hold the villages in i-nam, .and 
for a perm anent injunction restraining the defendant from 
resuming the villages as long as the last of his immediate succes­
sors was living.

The defendant contended in his w ritten statem ent infer alia 
thafc the su it could not lio in absence of notice recjuired by 
section 424 of the Civil Procedure Code of 1882, and th a t in the 
events th a t had happened the inam had become resumable.

The D istrict Judge held th a t the suit being”one for injunction 
was m aintainable though no notice was given under section 424 
of the Civil Procedure Code of 1882, On merits, he passed a 
decree in plaintiff’s favour granting him the declaration and 
injunction sought.

The defendant appealed to the High Court.

Sirangman, w ith E, IF. Desai, for the appellan t:—The terra
act done” in section 424 of the Civil Procedure Code of 18S2, 

refers only to the public officer. Ifc has no reference to tho 
Secretary of S tate for India in Council, for there really is, in 
point of law, no such person or body poUbie whatever as the 
Secretary of State for Ind ia  in Council. See Kinloch v. Secretary 
o f Skiiefor JiuUa m  The language of section 424 is
general and no suit of any kind can lie against the Secretary of 
S tate wdthout going through the preliminaries required by the
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(1) (1880) 15 Cli. D. 1.
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1011. scction. See also Ilcn'i v, Secrei-aiy o f  Stale fo r  ;
ChJiafjaiilal v. Collector o f  K a ird ^^; Saerelary o f State for. 
India in Council v, 'RajlwM Deln^'^; and Sfmhobsadce SIiahmsItaA 
V . F e r g u s s o n ^ ‘̂ \  The sngge.sted in terpretation of section 424 is 
’borne out by sections 428j 429 and 416 of tlie Code;:,. Section 80 
of the new Code of Civil Procedure (Act V of IOC'S) also confirms 
our view. See also the cases of '.PreBident o f  I'ke TaMih Board, 
SivaffMf/a v. Kara^avcan^''> \ MMnieipaliff o f Faizpwr v. Manah 

; and Altniidpalifi/ o f  Parola v. La/rs/iniaudas^'^\ The 
cases of AUorne'^‘General v, Ilachiey hocal Board^^^ and Flower 
V. Local Board o f  Low Lef/ion '̂^  ̂ are distiiig'nishable as they were 
decided iinde.r statntca, the sections of which differed in 
language from th a t of the present .sections.

Loiondes, w ith (7, 8. Jiao and Batanlal llanchhoildaS:, for the 
ro.spondent:—Tho present suit doe« not fall w ith in  the purview 
of section 424 of the Civil Proccduro Code of 1882. The expres­
sion “ an act purporting to be done ” in tho section refers also 
to the Secretaiy of State. Tho comma afte r tho first clause need 
not be looked to, for punetnation is no p art of the s ta tu te . See 
Dn'ko o f BevonsMre v. Cf Connor '̂̂ '̂̂ ; Claydon v. ; aud
Maxwell on S tatutes, 4th edition, page 62. Further, the present 
suit is not in respect of an act done^ hut is ono to restrain  an  act 
threatened. Snch a suit does not fall w ith in  Hoction 424, The 
:)rinciple th a t in a suit for injunction no prelim inary  notice is 
■Required applies to this case. See Flower v, lo ca l Board q f Low 

and Attorney-General y . lla ch iey Local Board^^h

C/HANDAVAlii^iij J , :—In  my opinioiij, on a proper construction 
3f section 424 oF the  Civil Procedure Code of 1882^ notice was 
icceasary in this case a ^ a  condition precedent to suit. The 
words hi the bcction aro : No suit shall bo in.yfcitutod against
bho Secretary of Siai^e iii^pkiHril^ or ag-ainHt a pnblic in

' (3) (191 
,:,(3)-'(1897) 25 Oai:

C m  (1881) 7 Ca.1. 49!). 
f  m  (1802) 16 Mad, 317.

(0) (1807) 2-2 liuui.
25 Euvii.

(«) (1875) L . E . 2CfS^f;-C;26.

(i>) (1S77) 5 ChyiX 347‘lit p. 350. 
(Wt) (1800) 15. D,„.463 at x>. 47̂

(11) (1868) L. K. 3 C. r . 011 atpfS22.
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capacity From  the repetition of the word r.gainst I think, Feceetaev

t h e a c b  described in the section was meaiifc to relate only to op

the public officer, not to the Secretary of S tate. It-shows that 
the Legislature intended to differentiate between the Secretary 
of State and oiher public officers. F u rther, if tbe words “ in 
respect of an act/^ etc.; had been intended by the Legislature to 
apply to the Secretary of S tate also, i t  would have been more 
appropriate to  use the words “ done by either instead of the 
words done by him

The question is not quite free from difficulty. In  Secretary 
o f State fo r  India  in Council v. BajlucJci Ameer Ali^ J.,
construed the section in a different way. In  appeal from bis 
decision Maclean^ C. J-j was inclined to differ from thafc construc­
tion • but the appeal was decided on other grounds and so the 
learned Chief Justicp^s opinion was a mere oMter dichm.

The considerations in  support of the  construction contended 
for by the learned Advocate General in support of the present 
appeal seem to  me to be stronger than those urged for the other 
construction.

But it is urged by Mr. Lowndes for the respondent that, a t ali 
events, a notice is not necessary in a su it for an injunction 
against the Secretary of S tate ; and in support of th a t the learned 
Counsel relies on the principle of the decision in Moioer v. Loml,,: 
Board o f Low leyton^^^ as controlling the in terpretation  of 
section 424 of the Code of Civil Procedure* No 4oitbt in thafc 
English caso i t  was held th a t in suits for an iDjunction no notice 
is necessary ; but th a t was on the construction of the particular 
section of the Act there concerned. The words of the section 
which had to be construed there v;ere^ an act done or intended 
to b^viSne or omitted to be doue "'WKlUliOr learned Jiidges,is.heild=» 
th a t upon, a proper consti’Uction_ o! the langu;i^qe o£ tbe section 
there^ what the Legislature had hi^view was an aet jlpne, not an 
acfc thrcafcei|§:d;;’» An injunctioh, ifc was j said ihe lX  is sought in 
re'^pect of &  act^’tlireatened j and, thereftjrei tho words in quesfcioiiit,

(1) ( l" 9 7 r 3 5 ,C a \m  (3) (1877) 5 Ciu D. 347.
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were held not to apply to a suit for an iajunction, Bub th a t is 
not the case before us.

I f  I  am righ t in my construction of section 424, the words 
“ no suit shall be hisbituted against the Secretary  of S ta te  in 
Council are wide enough to include suits of every kind, 
whether for injunction or otherwise. I t  m ay ' be th a t  in  any 
particular ease the circumstances m ight be such as to satisfy  the 
Court th a t it  was practically impossible to give a notice^ because 
the act threatened was so im minent th a t the plaintiff was driven 
to a suit by the conduct of Government, In  such a case i t  m ight 
he th a t the Court would hold th a t no notice as a condition 
precedent to suit was necessary.

B ut that would be, uot because of the law in section 424 of 
the Civil Procedure Code bu t because of the introduction into 
the suit of another law^ v k .j  th a t the defendant by his conduct 
had brought about a state of things which prevented the plaintiff 
from complying w ith the provisions of the section in question.

No such case arises here. On the ground, therefore, th a t no 
notice was given by the plaintiff as required by section 424, the 
suit must be held bad. The decree of the Court below m ust be 
reversed aud the suit dismissed w ith costs throughout upon the 
respondent.

H e a t o n ,  J. :— I  am of the same opinion as to the construction 
of section 424, I  am unable to understand how Flower’s c2Sê '̂̂  
is an authority  for saying th a t a suit is excluded irom  the 
operation of section 424 of the Civil Procedure Code because it 
is a suit for an injunction. On this point tlie observations of 
the Chief Justice of Bengal reported in  tho case of the Secretary 
of State fo r  Imlici in Council v. BaylucM Dehî '̂̂  a re  very perti" 
K ent. W e cannot take Mower^s case as an au thority  for the 
construction of a section in an entirely different Act, in  different 
terms, and for a different purpose. We can a t best only look to 
the principle underlying the decision there. The principle of 
th a t case is not^ as I  understand it, that the v/ords of such a 
section as th a t under considoratiouj though in term s covering 
such a suit, cannot apply to any suit for an injunction. I ts

(1) (1C 77) 5 Ch. I). 347, (2) (1897) 25 Cal. 239.
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meaning so fa r as ifc is general is I  th in k  tM s : where there is a 
serious in ju ry  so im m inent th a t it can only he prevented hy an 
immediate injunction, a Court will not be debarred from enter­
taining the suit and issuing the injunction though the section 
requires previous notice j if it is owing to the im m ediate need of 
the injunction lhg,t the plaintiff has come to the Court for relief 
before giving the required notice. The reason is th a t to wait 
un til the due notice had been given would, he to  allow the injury 
which it  is the object of the suit to prevent, so there would be a 
clear denial of justice. The principle is th a t in construing an 
Act we are to read the words in the light of the object of the 
Act and are to  presume th a t a  consistent purpose underlies those 
words. The purpose of the Code of Civil Procedure broadly put, 
is to regularise and facilitate the work of the C o u rts ; so that 
they  may be best able ito do justice. That purpose would no 
doubt be defeated if an injunction were immediately required 
and. absolutely necessary in order to prevent serious injury and 
yet the Court could not issue it. I t  m ust be presumed th a t this 
is not intended unless i t  is specifically expressed. To tliafc 
extent, speaking for myself^ I  would follow the principle of 
Flower^s case. B ut of course one would have to  be very clearly 
satisfied th a t an immediate injunction was absolutely essential. 
There is no indication here th a t serious and irreparable injury 
would follow from failure to obtain an im mediate in ju n ctio n ; 
or th a t any in ju ry  whatever, which could not be amply and 
appropriately recompensed by damages, would ensue from delay 
in issuing aa injunction,

Dce/j'ee reversed.
E .  Pu
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