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APPELLATE CIVIL.

Deowa Bl Justice Chandavarkar and My, Justice Healon.

1611, Tur SRCRETARY or STATE rox INDIA w COUNCIL (omieivan

February 8. Nererpast), AreEniant, o GAJANAN KRISIHINARAO MAVLAN-

R RAR, so¥ awp mrm oF KRISOENARAO NARSINII (origryan
Prammey), ResvoypENT. ™

Civil Procedure Code (et NIT of 1882), section 420~—8uit  for injunction——
Kutl agatnst Sgevetayy of Slate jor Indiv— Notice—-Tiam—Resumplion.

Tho plaintifl, an Tnamdar of a village, was called npon by the Colloctor to
Land over the munagoment of the village to Government oflicials, on the
ground (bat in the evenls that hal happened the dngm hal hocome resumsble
by CGovernment. The plaintill, thereupon, without giving the notice required
Ly seetion 424 of the Civil Yrocedure Code (Aot X1V of 1882), filed a suit
against tha Secrotary of State for Indin fu Cowncl for o declaration that he
was ontitled to hold the village i Znam, and for a pormanent injunction
vestraining the defendant fromn resuming the village :—

Ifeld, that the suit was had in ahsenee of notice required by sestion 494 of
the Civil Proeeiture Code (Aot XTIV of 1883),

The term “act” used in seetion 424 of the Civil Procedwre Code of 1882
relatos only to the public oflicers, not to the Secrebary of Siabe.

The expression “no suit shall ho instituted againgt the Secretary of Stato in
Cuuneil” 18 wide enough to include suits for overy kind, whether for injunetion
or otherwise,

Pep HpdTox, J-~Where there is o serious Injury so imminent that it can
only be prevented Iy an imacdiate injunction, o Court will not ho debarred
from ecuterlaining the suit and issuing the injunction thongh the scction
roquires previous notiee, if it is owing Lo the immediate need of the injunction -
ihat the plaintiff has come to the Court for relict hefore giving the required
notice.

Flower v. Local Board of Low Leytoi), followed.

AyreEAL frowm the decision of K. Knight, District Judge of
Ahmedabad,

~ This was a suit for declaration and injunction.
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In 1841, the East India. Company granted to the plaintifi’s
father two villages in e, which was conferred on him for three
lives. The grantee Narso died in 1854 ; his eldest son died in 1882
and the cldest son of that son died in 1804. The Collector of
Ahmedabad, thereupon, was of opinion that the terms on which
the inain was granted had been fulfilled, and the izam had
become resumable by Government. On the 16th December 1904,
he passed an order asking the Inamdar’s family to hand over
the management of the villages in question to Government
officers. The plaintiff, who was the last surviving son of Navso
(the grantee), filed, on the 17th December 1904, 2 sult against
the Seerctary of State for India in Council, praying for a
declaration that under the terms of the graut he and his imme-
diate successors were entitled to hold the villages in fugm, and
for a permanent injunction restraining the defendant from.
resuming the villages as long as the last of his immediate suecces-
sors was living.

The defendant contended in his written statement enfer alin
that the suit could not lic in absence of notice required by
section 424 of the Civil Procedure Code of 1852, and that in the
events that had happened the ¢rem had becowe resumable.

The District Judge held that the suit being one for injunction
was maintainable though no notice was given under section 424
of the Civil Procedure Code of 1882. On merits, he passed a

decree in plaintiff’s favour granting him the declaration and

injunction sought.

The defendant appealed to the High Court.

74

Strangman, with B. #. Deszi, for the appellant :—The term

“ach done” in section 424 of the Civil Procedure Code of 1882,

refers only to the public officer. It has no refercnee to the

Secretary of State for India in Council, for there really is, in
point of law, no such person or body politie whatever as the
Secretary of State for India in Council.  See Kinlock v. Seerefary
of State for Indic 0 Couneii®, The language of section 424 is
general and no suit of any kind can lic against the Seeretary of

State without going through the preliminarvies required by the

(1) (1880) 15 Ch. D\ 1.
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scetion, See ~also Ilari v. Seevelary of Stale jfor Indii®;
Chhaganlal v. Collector of Kaira®; Seerclary of State for
India in Council v. Rajlucki Debi® 3 and Shahebzadee Shakunshah
V. Fergusson®. The suggested interpretation of scction 424 ig
borne ont by sections 428, 429 and 416 of the Codg,  Section 80
of the new Code of Civil Procedurc (Act V of 1908) also confirms
our view. See also the cases of President of the Taluk Board,
Sivagange v. Novagaran® ; Hunivipality of Feiepur v, Manak
Dulad® 5 and Menicipality of Parola v. Lakshwmandas®. The
cases of Aftorney-General v, Iackney Local Board®™ and Flower
v, Local Bowrd of Low Deylon™ are distinguishable as they were
decided wunder statutes, the seetions of which differed in
language from that of the present sections,

Lowndes, with @. 8. Rao and Ratanlal Ranchioddus, for the
respondent :—The present suit does not fall within the purview
of section 424 of the Civil Procedure Code of 1882,  The expres-
sion ““an act purporting to be donc” in the seetion refers also
to the Seeretary of State. The comma after the fivst clause need
not be looked to, for puncbualion is no part of the statute. See
Dulkc of Devonshire v. O’Connor® 5 Claydon v. Green™ ; and
Maxwell on Statutes, 4th edition, pace 62, Farther, the present
suit is not in respect of an act dene, butb is one to restrain an ach
threatened. Such a suit docs not fall within scetion 424. The
srinciple that in a suit for injunction no preliminary notice is
cequired applies to this case. Sve Ilower v. Local Board of Low
Eé:é}fm!_‘]z\alld ditorngy-Generd v. Hackney Local Board®.

OHANDM"KRKAR, J, :—In my opinion, on a proper construction
sf section 424 of ‘the (;1\'11 Procedure Code of 1882, notice was
jceessary in this case aswa condition precedent to suit. The
words in the section are: “No suit shall be instituted against
the Secretavy of | Sta&w (ancil, or against a public Ofﬁ%r in
e g
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respect of an ach purporting to be done by him in his official
capacity ”.  From the repetition of the word ““ against 7, T think,
the “act’” deseribed in the section was meant to relate only to
the public officer, not to the Secretary of State. It shows that
the Lerrlshxtule intended to differentiate between the Secutary
of State and other public officers, Further, if the words “i
vespect of an aet,” cte, had been intended by the Legislature to
apply to the Secretary of State also, it would have been more
appropriate to use the words “ done by cither” instead of the
words “ done by him ”,

The question is not quite free from difficulty. In Seeretary
of State for India in Councit v. Rajlucki Debi®, Ameer Ali, J.,
construed the section in a different way. In appeal from his
decision Maclean, C. J., was inclined to differ from that construe-
tion ; bub the appeal was decided on other grounds and so the
learned Chief Justice’s opinion was & mere obeter dictum,

The considerations in support of the construction contended
for by the learned Advocate General in support of the present
appeal seem to me to be stronger than those urged for the other
construetion.

But it is urged by Mr, Lowndes for the respondent that, at all
events, a notice is not necessary in a suit for an injunction
against the Secretary of State; and in support of that the learned
Counsel relies on the punmplc of the decision in Iower v. Locad...
Board of Low Leyton® as controlling the interpretation of
section 424 of the Code of Civil Procedure. No donbt in that
English case it was held that in suits for an ix)Junctlon no notiee
is necessary; but that was on the construction of the partieular
seetion of the Act there concerned. “The words of the section
which had to be construed there Wer,%i ‘“an act done or intended
to he dbne or omitted to be doned theclearned Judges. beld..
that upon a proper consbructiff’ of ¢ vy
there, what the Legislature had iny ‘L‘ ‘dmsﬂﬁoif e
ach threatened An 1113unct10n it wasd el s sought in-
respect of in act ‘bhreatep ed ; and, ther eford, tl 1e words in quebtmmw

) (1:97,“:259;11,239, @ (1877) 5 Ch D. 347,
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were held not to apply to o suit for an injunction, But that is
not the case before us,

If T am right in my construction of section 424, the words
“no suit shall be instituted against the Secretary of State in
Council ” are wide enough to include suits of every kind,
whether for injunction or otherwise. It may”be that in any
particular case the circumstances might be such as to satisfy the
Court that it was practically impossible to give a notice, because
the act threatened was so imminent that the plaintiff was driven
to a suib by the conduct of Government, In such a ease it might
be that the Court would hold that no notice as a condition
precedent to suit was necessary.

But that would Le, not because of the law in seetion 424 of
the Civil Procedure Code but because of the introduction into
the suit of another law, vig., that the defendant by his conduct
had brdught about a state of things which prevented the plaintiff
from complying with the provisions of the section in question.

No such case avises here. On the ground, therefore, that no
notice was given by the plaintiff as required by section 424, the
suit must be held bad. The decree of the Courbt below must be
reversed and the suit dismissed with costs throughout upon the
respondent.

Hearox, J. :—T am of the same opinion as to the construction
of seetion 424, T am unable to understand how Flower’s caseW
is an authority for saying that a suit is excluded from the
operation of seetion 424 of the Civil Procedure Code because it
is a suit for an injunction. On this peint the observations of
the Chief Justice of Bengal reported in the case of the Seerctary
of State for Indio in Council v. Rajlucke Debi® are very perti-
nent, We cannot toke Flower’s case as an authority for the
construction of a section in an entirely different Act, in different
terms, and for a different purpose. We can at best only look to

the principle underlying the decision there. The principle of

that case is not, as I understand i, that the words of such a
section as that nnder consideration; though in terms covering
such a suit, cannot apply to any suit for an injunction, TIts

Q) (1€77) 5 Ch, D, 347, () (1897) 25 Cul. 239.
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meaning so far as ib is general is T think this: where there is a
serious injury so imminent that it can only be prevented by an
immediate injunction, a Court will not be debarred trom enter-
taining the suit and issuing the injunction though the section
requires previous notice ; if it is owing to the immediate need of
the injunction thgt the plaintiff has come to the Court for relief
before giving the required notice. The reason is that to wait
until the due notice had been given would be to allow the injury
which it is the object of the suit to prevent, so there would be a
clear denial of justice. The principle is that in construing an
Act we are to rvead the words in the light of the objeet of the
Act and are to presume that a consistent purpose underlies those
words., 'The purpose of the Code of Civil Procedure hroadly put,
is to regularise and facilitate the work of the Courts; so that
they may be best able ito do justice. That purpose would no
doubt be defeated if an injunction were immediately required
and absolutely necessary in order to prevent serious injury and
yeb the Court could not issue it. It must be presumed that this
is not intended unless it is specifically expressed. To that
extent, speaking for myself, I would follow the principle of
Flower’s case, But of course one would have to be very clearly
satisfied that an immediate injunction was absolutely essential,
There is no indication here that gerious and irreparable injury
would follow from failure to obtain an immediate injunction ;
or that any injury whatever, which could not be amply and
appropriately recompensed by damages, would ensue from delay
in issning an injunetion.

Decaee reversed.
. R.
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