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I  have not based my decision on the argum ent th a t an appli
cation to file an aw ard is not a  suit as was held in  the case of 
Mohan V. TuharamP-\ for there are difficulties in  the way of 
following thafc decision in consequence of the observations of tho 
P rivy  Council^in the case of Ghulam Khan v. Mukammail liassan^^'^. 
W hether the difficulties are insuperable it  does not seem to 
me to be necessary here to enquire.

Decree reversed,
E. K.

(1) (1895j 21 Eom. 63. (2) (ISOI) 29 Cal. 167 : L. II, 29 I. A. 58.
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Before Mr. Justice ChcmdavarLar anJj M i\ Justice Seaton-

LAKMIDAS KHUSHAL (original P la in titf) , Appellant, v . BHAIJI 
IvHUSHAL AND AiroTHEE (original Defendants), Eespondents.*

■]/ractice—Suljordinate Judge— Personal view o f  d iqnited ĵre3«.j.s‘c.s — 
Appreciation o f evidence based on tie  personal vitw.

The plaintiff, in a suit to esiablisli easement o£ passing liiŝ  raiii-%Yater over 
the defendants’ field, tiied to make out liis right by the evidence of his 
witnesses who deposed that the passag-e for tho rain-water had all along existed 
and was still visible to the eye. The Siibordiuats Judge visitod the spot iu 
questioUj at the request of both parties, to tost the veracity of the witnesses; 
but, finding that there was no passage at the spot, lie disbelieved the witnesses 
and dismiss’d the suit. On appeal, it was contended tbat the Subordinate 
Judge had wrongly decided the case, because he had disposed of it, not by 
ajjpreciating the evidence, but by tho light of his own view of the passage;—-

Held, that there was no error in the procedure adopted by the Subordinate 
Judge.

S econd appeal from the decision of Vadilal Taraehand 
Parekhj, FIfst Class Subordinate Judge, A. a t Broach^ con» 
firming the decree passed by P. 0, Desai, Subordinate JucIctq 
a t Wagra^

Suit to establish the rig h t to an easement.

The plaintiff filed th is suit alleging th a t he had the  righ t of 
passing the rain-w ater on his land, over the adjoining field
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belonging to the defendants^ to the main watei>eourse on the 
other side of the defendants^ field. He alleged tb a t the defend
ants had put up an em bankm ent on their land which prevented 
the rain-w ater from passing and, therefore, prayed fo r an order 
directing the defendants to remove the embankment, and for a 
perm anent injunction restraining the defendants from obstruct
ing the passage of tho w ater.

The defendants denied the plaintiff’s righ t to pass the rain
water and contended th a t i t  never passed through his field.

In  support of his case^ the plaintiff examined four witnesses 
who all deposed th a t the passage of water had existed all along 
and was still visible to tbe eye.

To test the veracity of the witnesses, the Subordinate Judge 
visited the spot in question a t the request of both parties. 
Finding on personal inspection of the land tlia t there were 
no traces of the passage deposed to by the witnesses, the 
Subordinate Judge disbelieved them and dismissed tho plaintiff’s 
suit.

On appeal, this decrec was confirmed by tho lower appellate 
Court.

The plaintiff appealed to the H igh Court.

L . A. Shah, for the appellant, relied on the cases of Joy 
Coomar v. Bmidhoo ; Dioarha Nath Sardur v. Proftnnno
Knmar Eajra ^̂ '̂ ; Moran v. Bliaghat L a i ; London
General Omnihns Company, Limited  v. LavcU^^^ j and Keuowji 
Issur v. G. 7. V. 'Railway Company^^K

G, iV. Thahore^ for the respondent, replied on the cases*

, CiUNBAVARKAU, J» ;-«~The point of law urged in this second 
appeal, in my opinion, fails. The parties are the owners 
respectively of two fields, which are opposite to each other. 
Plaintiff, - the present appellant, is owner of Survey No. 88, and 
defendants own Survey No. 87. The two properties are separated 
by a narrow passage^ The plaintiff alleged th a t water from his

«  (1882) 9 Cal. 303.
{2) 1897) 1 C, W. N. 632,

(5) (1907) 31 Bom, 381,

(3) (1905) 33 Cal. 133.
(1) [.1901] 1 Ch. 135,
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field passed on from its south-west corner to the narrow  
passage; th a t thence it flowed on to the defendants^ field and th a t 
there i t  ran  along a well-defined passage. The plaintiff com
plained th a t the defendants had obstructed th is la tte r passage 
by  raising an em bankm ent so as to prevent the w ater entering 
his field. The defendants denied th e . existence of any  such, 
passage for w ater in  the field. So the question a t  issue was 
w hether there was or had been any such passage as alleged by 
the plaintiff. Witnesses examined on behalf of the plaintiff 
deposed that the passage iu dispute had existed all along and was 
still visible to the eye.

Both parties thereupon requested the Subordinate Judge to  
visit the spot and see for himself whether the passage was still 
visible to the eye. Accordingly the Subordinate Judge visited 
the spot and in the presence of the pleaders of the parties satisfied 
himself that the passage in question was no t visib le; and, 
therefore^ he disbelieved the plaintiff's witnesses and disallowed 
the claim w ithout examining any of the defendants^ witnesses.

The plaintiff appealed to the D istrict Court and contended 
th a t the Subordinate Judge had wrongly decided the Case, 
because he had disposed of it^ not by appreciating the evidence, 
b u t by the light of his own view of the passage. The appellate 
Court disallowed the contentiouj holding th a t the Subordinate 
Judge was a t liberty  to see the disputed property/^ th a t ifc was 
necessary for him  to see it^ and that, having seen it  in  the 
presence of the pleaders of the parties, he was w arranted in 
forming his own opinion on the case.

In  second appeal the same contention is repeated before u s ; 
and reliance is placed by  the appellant’s pleader on some 
decided cases, particularly  on the judgm ent of the Judicial 
Committee of th e  P rivy  Council in Kessowji Issur  v . G. I ,  P . 
Bailway Company^^\ The other cases cited are Jo^ Coomar 
v. BimdJioo DwarJca Nath Sardar v. Prosm no Kimcir
llajra^^\ and Moran v. Bhaghat Lai Salia^^K Ifc is urged on 
the strength of these authorities th a t the tria l Judge has erred
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in two respects, first, th a t he put his view iu the place of the 
evidence, which the law did not w arran t and, secondly, th a t he 
decided the case w ithout pu tting  on record th e  result of his 
view, so as to give the plaintiff an, opportunity of m eeting the 
impressions formed by the Judge,by his inspection None of the 
eases which have been cited has any cogent relevancy to the 
question which we have to  decide here. All th a t was held 
in those cases is th a t a Judge ought nob to substitute his view for 
the evidence in  the case tried by h im ; th a t when he visits a 
spot and makes observations for himself, the  result of those 
observations m ust be used by him only for the purpose of 
understanding the evidence; th a t in  fact he should not ignore 
the evidence as if he had not heard it  and dispose of the case 
merely by the ligh t of w hat he saw on personal inspection. That 
Jaw applies where the case ia obscure and tho evidence can 
be best understood by a personal view. As was said in  London 
General Omuihus Company^ Limited v. Lavell^ '̂^ in  such cases 
view ...is for the purpose of enabling the tribunal to understand 
the questions thafc*are being raised, to follow the evidence, and 
to apply the evidence/^ But there are cases of a different kind, 
cases where, as rem arked by Farwell, J ., in Bourne v. Siocm cf 
Bdgar, L i m i t i i  is the eye-sight of tho Judge th a t is the 
ultim ate te s t/ '' In  the present case, the witnesses examined for 
the plaintiff deposed th a t the passage, as,',to which there was a 
dispute, was still visible to the eye and th a t it could be seen at 
any moment, by anyone visiting tho sp o t; and, therefore, the 
parties asked the Subordinate Juilge to apply tho most satisfac
tory test available, viz., to go to the field and see for himself 
whether the witnesses for the'plaintiff were speaking the tru th  
or not. Accordingly the Judge visited the spot. In  other 
words, the Judge was asked by the parties to act upon the legal 
maxim, res i]isa loquitur (the thing speaks fo r itself). As is 
pointed out by  the commentators of Best on Evidence, a Jury 
is competent to take into consideration the locus in qt(,o or to 
view the premises. The Privy Council decision in Kessomji 
Is s w  V . G ,  I- P. Mailioay Compani/^ '̂  ̂ tu rns upon a ditFerent

(1) [1901] 1 Cli. 135 at! p. 139. (3) [1903] 1 Cli. 211 at p. 225.
C3) (1£07) 31 Bom. 381.
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sefc of facts altogether. There w hat th e ir Lordships decided 
was th a t the H igh Court had acted illegally in  deciding the 
question as to an event which had taken  place one evening by 
the light of w hat the Judges had seen on another evening 
am idst possibly different surroundings* T hat cannot be said 
to have been tbe case here. Here the Subordinate Judge 
was told th a t there was a passage which existed^ and which had 
always existed, and which could be seen at any moment by the 
eye. The eye was the Judge and the case is governed by the 
principle of law  enunciated by Farwell, J-, ia  tbe  case above 
mentioned on the au thority  of some cases decided by the 
House of Lords. Therefore, in my opinion, there was no error 
in the procedure adopted by the Subordinate Judge and there 
is no law which bound him to record his view and explain it to 
the parties before deciding the case. The decree must be 
confirmed w ith costs.

H eaton, J . -I agree th a t the decree must be confirmed w ith 
costs. I t  does, however, seem to me th a t the first Court, the 
Subordinate Judge, has w ritten  a judgm ent, which is open to 
a good deal of criticism. Because from the way in  which he 
has expressed himself he has given ground for the  argum ent 
th a t he substituted his own impressions derived from the local 
inspection of the place, for the evidence in the ease. B ut the 
resu lt of the argum ent has been to convince me th a t in  effect he 
has not done th i s ; but has only used the circumstances which 
were perceived at the -local investigation for the purpose of 
understanding and appreciating the evidence. As the result of 
discussion the objection taken  on behalf of the appellant 
ultim ately resolved itself into th is : th a t the Judge had not 
recorded in w riting  the circumstances observed a t  the inspec
tion, and the parties consequently had not had an opportunity 
of discussing those circumstances and dealing w ith them  in so 
far as they affected the case. I  th ink  there is th is in  the 
objection th a t i t  would be much better th a t the Judge should 
record the circumstances which are observed a t  a local inspec
tion. In  so saying I  m ust emphatically add th a t  I  th ink  
he should record only facts and not impressions or inferences 
from faotsa
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1911. B ut when a local inspection takes place we know  th a t in  the 
ordinary course of events the  salient circumstances are pointed 
out on the spot and are discussed on the  s p o t; and there is 
nothing in the case to suggest th a t the ordinary  course of events 
was not followed here. I assume th a t i t  was followed, and as a 
consequence I find that the defect in not recording the circum
stances in w riting is a purely formal defect, which could not 
have misled the parties or caused injustice in  the  case. For 
these reasons I th ink  the appeal m ust 1:»e dismissed and the 
decree confirmed w ith  costs.

Lk'cruc confirmed,
11. 11.

APPELLATE OIVIL.

Before M r. Jtistice Chandavarhar and Mr. JustiCG Heaton.

19H, EHIWA BIN JOTIBA (o k ig in a i, P iiA in tiitp ), A p p e l l a k t ,  v . DEVCHxiND 
M avch  9, BECHAB (o e ig in a I i  D ejfed td a n i N o . 1), R e s p o n d e n t .*

Civil Procedure Code (̂ Ao6 X I V o f  188:2), section 46i3--MinQt'^Comproniis8
~Sanction o f Court not obtained—Compromise not binding on minor.

"When a suit, to wliicli a minor is a party, is oompromisod anti wo leave of the 
Court is obtained xiuder section 462 o£ the Civil Procoduro Code (Act XIY of 
1882) the compromiso doe? noli bind tho minor and is voidable. Tho fact tliat 
it is for the benefit of the minor, or that he has derived benefit from it, makes 
no dxffieronce,

S econd appeal from tho decision of II. D. Nagarkar^ Jo in t 
F irst Class Subordinate JudgOj A. 1% a t Poona, reversing the 
decree passed by E. Reuben; Subordinate Judge a t Ilaveli.

Suit for redemption.

The plaintiff sued to redeem a mortgage th a t was executed by 
his father Jo tiba Kamte in favour of Devchand Bechar (defend
an t No. 1) for Rs. 199-1.5-0 on the 23rd May 1893,

In  1901<, M aruti (another son of Jotiba) on behalf of himself 
and as nest-friend of his minor brother (the plaintiff) sued the 
defendant to redeem the mortgage. The su it was compromised;

* Second Appeal No 83‘i  of 1908.


