
APPELLA.TE OIVIL.

VOL. XXXV.] BOMBAY SERIES. 307

BifoTe M t\ Justice Gmnduvarhir and Mr, Jastico Heaton,

rrJMBAK KASHIKAM SHIM PI and anotiikb (origiital Plainthts), 19^,
Appellants, ®. ABAJI valab CHIMNAJI PATEL KHUDK and oteeus
(OEIGINAL DsFJiNDANTd), EESfONDENTS.*

ConUruction o f statute—-Rcpcal—Givil T  roceduy'e Code {Act X IV "  o f dS82\ 
section 357A —Civil Froaediire Code (Ae£ V  o f 1908) vBjpealing section 257A  
— 'Bfect of the rep aal on seotioii lo, olausG (c)-j’ o f the DehlcJian Agriciil- 
fiiHsta^ Relief A et {X V II  o f 1870),

Section 13> olaxise (c) of tlia Dolckliaii Agriculturists’ Ecliof Act (XVII of 
18 7 9 ) nob having bean ,espro.ssly repaaled L? nofc affected liy the repeal of sec- 

, tion 257A of tlie Oivil Proceduro Code, 1882, Tiy tho Civil Procedure Code 
o£ 1908.

S e c o n d  appeal from the decision of Giilahclaa Laldas"' Nana- 
vati, F irst Class Subordinate Judge^ A. P., afc N asik, varying 
the decree passed by E. K, Bai, Subordinate Judge of Sinnar.

The plaintiff filed this suit to recover the money duo on a 
mortgage, which was passed to him by the defendants' for 
Es. 938-6-4.

The defendants in theii’ w ritten  statem ents adm itted the 
genuineness ot* the deed, but pleaded th a t they were agricul
turists and asked for accounts to be taken  as provided by 
the Dekkhan Agriculturists^ Eelief Act, 1879, and prayed for
instalments.

Secoml Alipeal K'o. 344 of 1910.. 
t  Tbe I'aaterlal pol'tioiis of the scctiou run us follows : —
13. When the donrt eritjuires into the history and merits of a case xtnclcr seetion

,12 , it shall--
# iff » # ■ » 

open the accoimt between the parties from the commenceiiienfi of tho transactioilg 
aud take that account according to the following rules (that is to say)

;S » # * V  ,
(c) iu the account of principal there shall liot be debited to the debtor any mousy

which he may have agreed to pay in contravention of section 257A. of the Code b£ 
Civil Procedure.
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1911. Tlic Subordinate Judge found tb a t a part of tbe consideration 
for tbo mortgage-deed was a decrotal d eb t; and though tbe sanc
tion of t].ie Courfc under section 257A of the Civil Procedure 
Code of 1882 for its incorporation in tbe m ortgage  was not 
taken, the whole consideration rcraaiiied valid, as section 257A 
was repealed by  the new Civil Procedure Code of 1903  ̂ and 
section 13, clause (c) of tho Dekkhan Agriculturists^ Kelief Act, 
1879, became therefore inoperative. He, therefore, took accounts 
and found P s. l,330-4i-0 remaining due on tb e  m ortgage, fo r  
which he passed a decree in the plaintiff's favour.

The F irst Class Subordinate Judge, on appeal, came to the 
conclusion th a t section 13, clause (c) not having been expressly 
repealed, was not affected by the repeal of section 25 7A. He 
therefore held th a t so much of the consideration of the m ort
gage as offended against tbe section should be excluded if it  was 
severable, and accounts taken  of the remainder. Taking the 
accounts, on th a t basiS; be found Rs. 480 due on the mortgage, 
which he made payable in six equal annual instalm ents.

The plaintiff appealed to the High Court.

D. B. Faivardhan, for the a p p e lla n ts S e c tio n  257A of the 
Civil Procedure Code (Act XIV of 1882) does not apply to 
this case. The section is repealed by the new Civil Procedure 
Code of 1908. The repeal has the effect of repealing by implica
tion, section 13 (/.*) of the Dekkhan A griculturists’Relief Act, 1879.

B . 5 . JJesai, for tbo respondents The present suit was filed 
when the Civil Procedure Code of 1882 was in  fo rce ; it is there
fore governed by th a t Code and not by tho Civil Procedure Code 
of 1908. Moreover section 13, clause {tj of tbo D ekkhan Agricul
tu rists’ Relief Act, 1879, involves a question of right and is not 
merely procedural, See laim ahiU  v. GaneaJiP-K

Further, oven if tho Code of 1908 were held to apply, the 
repeal of section 257A of the Code of 1882 cannot affect section 
13, clause (o) of the D ekkhan Agriculturists^ Relief Act, 1879. 
See Maxwell on the Interpretation of S tatutes, 3rd edition,

(I) (1907) 31 Boitt. 630



?0L* XXXY.] BOMBAY SERIES* 309

pp. 590-591; S d ^ .w  Sloek^^'i; Reg. v, In h a U h n k o f  -IIerioneUt-- 
I Beg, v Smith^ '̂  ̂ i Clarke v. Bradltmgh^-^^ j S G c tio n  15S of 

tho Civil Procedure Code of 1908; and the General Clauses 
Act (X of 1897), section Q, clauses {c) and (e),

J), B, PatvafdJian was heard in  reply.

Chaj^dAVARKARj j ,  -The question is w hether section 13 {c) oi 
the D ekkhan Agriculturists^ Relief Act m ust be regarded as 
repealed in consequence of the repeal of section 257A of the old 
Code of Civil Procedure (Act XIV of 18S2) by the new Code 
(Act Y of 1908). That section of the D ekkhan A griculturists’ 
Relief Act incorporates by reference section 25.7A of the old 
C ode; and it  is argued by Mr. Patvardhan for tho appellant 
th a t its repeal has the effect of repealing section 13, clause (cj 
of the Act also. But. in tbe  words of B rettj L. J., in  Clarke v, 
JBradla%gh^^>: Where a s ta tu te  is incorporated by reference
into a  second statu te, the repeal of the first . . .  by a th ird  does 
not affect the second/^ See also Maxwell on Statutes^ 3rd 
edition, p. 590.

F or these reason^j the decrce must be confirmed w ith co.stF;,

Dooreo conjirmed^
H. K.

1911.

Tqimb4ic
Iv4.SHlRA.3i:

A b a j i ,

(1) (1338) 8 A. & E. 405.
(2) (1814) C Q. B. 343.

(3) (1873) L. U. 8 Q. B. ]4G.
(4) (1,831) S Q. B. D. G3 jit p. 09.


