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Before Sir Basil Scott, Kt., Ch!if Justicc, and M r, Jiisti&e Batchelof,

ABDUL ALLI ATiDUL flUSEUsT a it d  o t h e e s  (o r i g i n 'AL P laijs' t i f f s ), 1011.
A i ’p e l l a n t s ,  MIAKIIAN ABDUL HUSEIN a n d  o t i i s e s  ( o r i g i n a l  Felruar^ 21, 
J J E I’EK’DAN'TS), E e sp o n d ijn ts.- ''-  ■

Civil Procofhors Codo (Aot X I V  o f  ISSS), saetions lo , 44 (h")—/Suit hy a 
Jlaliomedan to recover a 2̂oriion of a house—T rior suits loith resj^ect to other 
^ortio7is— B.e5 jtidicata--(?{/if—Wo estopi^d hy jadym ent in sicii commenced 
after the g ift—P r id ty tn  esta(c~Mi-yoinder o fa u se s  o f action—Costs.

A prioi’ donee of property cannot ba estopped as being’ p n \y  in estato 
judgment obtained in an action iigainst tho donoi’ commenced after t ie  gift.

A Mahomedan plaintiff having first elaitned the property in suit as the heii* 
of liis father ou tli6 groutid that his mother had no title to tho propertywhich 
she purported to dispose of by way of gift to the plaintiil’s daughter, cannot in 
the sams snlt contend that his daughter had obtained a good title to the 
property from his mother and lie was entitled to the property as the daughter’s 
father.

Merca.7itile Invesfment and General Trust Company r . River P late Trust,
Loan, and Agency Oompcmf-X), The NakU Land., ^\t., Company v. Good^ )̂ and 
Nain-Vllah Khan  v. N~adr Berjami^), followed.

S econd ap p ea l from th e  decision of W. B aker, Bisfcriet Judge 
of Siiratj confirming the decree passed by J» B. Modi, F irs t Class 
Subordinate Judge.

Suit to recover possession of a portion of a bouse.

The house iu dispute originally belonged to oao Abdul Huseri 
Ivamrudin^ who, on the 15th April 1879, sold i t  to  his wife 
Mariamboo b u t continued himself in possession. Abdul Huseu 
died on the 19th October 1884 leaving him surviving his widow 
Mariamboo, two sons, E su i Alii and Abdul A lliand one daughter,'

* Seconct Aî peal No, 864 oE lOCSs 

CD [1S04J 1 Ch. 5'7S ai p. 5P5* (2) (1868) L. E, S P. C, 12l at p, 132«
(3) (1893) 15 AIL 1C8,
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1011. Manekhoo. The following genealogical tree explains the relation-
Abdito Alxi ship of the parties

Mxikjun
ABPTTXi
liusuiK.

AljJul Hu.st'ir- Mai’lainlioo.

Esiif AlJi ES Patniii
(plaiutiir 3).

Ahdul Alii 
(pkmtiff 1).

Maiicivboo.

f̂iiyabliai 
(plaintiff 3).

Zcnaboo 
(pliiinbill'!)»

lliiLiiiabco = Miaklmn Fatniat = yusiifalll
((.lefeiulant 1). (dul’eiulaut; (dcfcndaiib 

2). 3).

Manckbno 
(diifendaub 4).

Kbafcijaboo 
(dffondaufc 5).

On the '29fch A ugust 1898 Mariam boo sold the ground floor of 
the house to M iakhan, the son of her daughter Manekboo. But 
th a t portion being in  Abdul Alli’s possession, M iaklian brought 
a suit, No. 358 of 1900, against Abdul Alii to recover possession, 
b u t the Court dismissed the suit holding th a t the  sale-deeds in 
favour of Mariainboo and M iakhan were sham transactions 
w ithout consideration.

In  the meanwhile on the 3rd June 1899 M ariam boo executed 
a deed of gift to her son’s daughter Rukhiaboo of the fron t portion 
of the second story of the house.

Mariamboo herself brought a suit. No. 222 of 1900, against her 
soil Abdul Alii to  recover possession of the ground floor aud part 
of the first story of tho house which were in hia possession, but 
th a t suit also failed, the Court having held th a t tho sale-deed 
passed to her by  her hu.sband was a sham transaction. She also 
filed another suit. No. 223 of 1900, against her son Esuf Alli w ith 
respect to portions of the first and second stories b u t th a t suit 
also failed for the same reason.

In  1903 the plaintiffs, th a t is, Abdul Alli and the heirs of 
Esuf Alli brought the present suit against the heirs of Rukhiaboo, 
the donee under Mariamboo, to recover possession of the front 

' portion of the second story of tho house, the subject of the gift.

Defendants answered inte?' alia th a t the sale by  Abdul Husen 
to  llariam boo was not fraudulent and void and th a t by her 
purchase she had become full owner o f  the house.
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The Subordinate Judge found that the conveyance in favour 
of Mariamboo was a good and valid transaction, th a t Mariamboo 
had become full owner and the gift by her to Uukhiaboo was nob 
invalid and th a t the decisions in suits Nos. 822 and 228 of .1900 
were not binding on Rukhiaboo as the g ift to  her was prior in 
date and she was not a party  to those suits. Ho; therefore; 
dismissed the suit observing ;—■

Tlie reported dicfca of high judicial authoritiea are to the same effect. Iu 
Hulviimchaiid’g Civil Procediiro Code at page 160 it  is said> “ It is Tvell ander- 
stood though not usually stated iu express terms in words upon the suhjecb 
that no one is privy to a judgment vhose succession to the rights of property 
thereby affected occurred previously to the institution of the suit, , . . Dr. 
Bijelo'w says the ground of privity is property and not personal relation. 
To make a man a privy to an action he must have acquired an interest in the 
subject-matter of the action either by inheritance, succession or purchase, from 
a party, subsequently to the action, . , . Romer, J., held the same recently 
iu Mercantile Insurance, etc., vs. Eivcr Plate Co. (1894 English Weekly Kotes 
9), observing that a purchaser could not be estopped being privy in estate hy 
judgment iu an action commenced after the purchase.”

This rule has been followed in India too in the cases in Dooma v. Joonaraiu,
12  W. E, 362 ; and Bonomalee Koylash Chunder, 4 Cal. 692 ; and Krishnaji t). 
Sitararn, I. L. R. 5 Bom. 4i9i5; and Sita Ram v. Amir Begam, I. L. R. 8 AH, 324; 
and Waiz-Ullah Khan v. Nazir Begam, 15 All. 108 ; and Chidden Singh"d. Durgas 
22 All. 382. In Sitaram v. Amir Begam, the Court said that section 13 of the 
Civil Procedure Codo must be read as if after the words “ uuder whom they 
or any of them claim ” the words “ by title arising subsequently to the com
mencement of the former suit ” had been inserted. The case of JSTaiz-Ullah 
Khan u. Nazir Begam deserves notice, as there the assignee got liis interest 
tinder a transfer during the pendency of the su it; yefc the Judgment in that 
suit was held not to be binding on him.

On appeal by  the plaintiffs the D istrict Judge confirmed the
decree.

The plaintiffs preferred a second appeal.

Modi w ith if .  K . MeJtla for the appellants (plaintiffs)i

Matanlal RancJioddas for the respondents (defendants)*
ScoTTj G. J . :—This suit relates to a portion of a house alleged 

to have been given away by  one Mariam, the widow of Abdul 
Husen Kamrudin, to her grand-daughter Rukhiabooj the  daughter 
of Abdul Alli, the first plaintiff, and the. wife of the first defend* 
unt Miakhan»

A i d x t l  A m i  

M i a k h a s
ABVtJX,
H u s e ik ,

1911.
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1911.

Amvxj Aim
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E useik,

The deed ol; giffc in favour of Rukhiaboo was dated the Srd of 
June 1899.

In  the year 19 00  ̂ M ariam found herself involved in three 
suits in all of which an issue was raised and decided against her 
as to whether .she had any title  to the house in questiou, which 
had originally belonged to her husband Abdul Husen Kamrudin. 
The decision against l^Tariam in those suits is now relied upon as 
evidence against M iakhan, the husband of R-iikhiaboo^ although 
not only were the causes of action in those suits concerned w ith 
a different portion, of the house to th a t which was the subject oE 
the gift in favour of Rukhiaboo^ but the suits themselves were 
instituted a year subsequent to  th a t deed of gift.

W ithout considering the question how far a judgm ent in a 
suit relating to one portion of a house can be res jndioata against 
the owners of another portion of the house, we hold th a t  the 
judgm ents in the suits of 1900 are not admissible in evidence 
against Rukhiaboo on the ground stated by Mr. Justice E-omer 
In Mereantile JnvGdment cmil Ocn?ral Trust Com.j)a,ny y . River 
Plate Trust, Loati, mid Agencjj Goiu.pany^ '̂ :̂ th a t “ A prior purchaser 
of land cannot be estopped as being privy in estate by a ju d g 
ment obtained in  an action against the vendor commenced after 
the purchase To the same effect are tho judgm ent of the 
Privy Council in  Natal Company v. Uood '̂^  ̂ aud
the judgm ent of the Allahabad High Court in 'haiz-Vllah Kkcm \ \  
N a n r  Begar/i^^\

Then it is contended by the appellants th a t a t all events the 
lower Court iu deciding the suit should have considered Abdul 
Allies claim as one of tho heirs of Rukhiaboo.

Now the claim th a t was first put forward in th is suit was put 
forward jointly by Abdul Alli w ith the children of his brotlaer 
Esuf Alli claiming as the heirs of Abdul H usen K am rudin on 
the ground th a t their m other Mariamboo had no title to the 
property which she purported to dispose of by way of g ift to 
Rukhiaboo. They therefore claimed under a title  derived from

(1) 1 Ch, 678 at SOSi &) (18GS) L. E. S P. C. 121 afe p. 132, ■
(a) (18D2) 15 All. 108̂
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Abdul Husen Karfirudiii as his heirs and claimed in  respect o l 
his estate. T hat was a clear and definite cause of action.

Abdul Alli, ■ the appellant, now complains th a t he was not 
allowed to pu t forward in the same suit a case placed upon an 
entirely diffei^ent cause of action, namely, th a t he was the father 
of Rukhiaboo, deceased, who obtained a good title  to the pro
perty  in dispute from Mariamboo. That cause of action relates 
to the estate of Rukhiaboo and is p u t forw ard by Abdul Alli 
claiming by deriYative title  as one of her heirs, and we think^ 
i t  is clear th a t tho joinder of two such causes of action in respect 
of two different estates is prohibited by section 44 (5) of the Civil 
Procedure Code of 1882^ which-was in force a t the date of the 
institution of this suit.

The appellant’s Counsel suggests th a t ifc m ight possibly be 
heldj, if a subsequent suit were instituted by Abdul Alli claiming- 
as the heir of ilukhiaboo, th a t  the m atter is res jndicaia  as it 
m ight and ought to have been put forw ard as a ground of 
attack  in this suit. I t  is difficult to see how it  can be pu t for
ward as res judieaia since ex liypoiJien the subsequent suit would 
be between the same parties between whom the Court has 
decided in this judgm ent th a t the claim ought not to be and 
m ight not be pub forward.

The only rem aining question is the question of costs. The 
learned Subordinate Judge states correctly th a t the defendants 
filed w ritten statem ents which are identical in their contentions. 
They are all members o£ the same family the only difference of 
interest being th a t some claim as heirs of Rukhiaboo and others 
claim as tenants. The Subordinate Judge^ however, allowed 
the tenants one set of costs and the heirs another. W hen the 
m atter went to the lower appellate C ourt the learned District- 
Judge, although his judgm ent states th a t he confirmed the decree 
cf the lower Court and dismissed the appeal w ith costs, appears' 
to have allowed the decree to be draw n up aw arding three sepa- 
ra te  sets of costs to the defendants.

As all the questions in the case are before us in  this appeal we, 
are competent to deal w ith the question of costs j and we are of
opinion that the defendants are not eii^titled to more than  one set

1911. 
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1011. of costs. We therefore vaiy  tlie decrees of the lower Courts in 
the m atter of costs by  allowing only one set to the  defendants in 
each Ooiirfc. In  other respects the decroe is affirmed,

The costs of th is appeal m ust be borne by the appellants.

Decree 'partially varied. 

ci. B. a.
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Before Sir Basil Scott, KLt Chief Jusiiee, and M r, Jmtiae Baiehelor.

19U. EBRAHIM IIAJI YAKUB (oeiginal D.ee'ekdaot 5), A ppellant, 
le lr-uari/2:3. CHUlNriLAL LALOHAN0 IvABRE AND oTiiEus (orig inal PLAiNTmfs),

Limitation Act ( X V  of 1877), section 19—Contract Act (IX  o f 1872), sections 
t?08 m d  1209— Suit io recover money—AchnotoleclgmBnt hij defendant'^ 
Gumasta (a ên;;) a/i!er Ms death—Death o f the defendant not Imoion io 
plai ntiff—X imiictU o it.
Plainti'ffs’ fivra had dealings with oao Haji Usman from the 5th January 

1901 till the 25th October 1903. Haji Usman’s busmoss was managed by a 
Onmasia (ageat). Haji Usman died in or about M!aroli 1903, and tho jdaintifis 
had no knowledge of Ms doath. Oa the 2nd Juno 1903 the Qimiasta wrote to 
the jjlaintiffs a post-card stating, “ you mention that there are moneys d îe; 
as to that I admit whatever may be found on prop.n- accounts to be owing by 
me ; you need uot anterfcaui auy anxiety.” Oa the 30th May 1906 the plaintiff !̂ 
brought a suit against the mauagor.̂  o£ Haji Usman’s estate to  recover a corfcaiu 
sum of money on an account,stated.

Tho defendants pleaded the bar of limifcation on the gvoxind that there was 
.110 acknowledgment of the debt by a competont person,

Seld , that t1;e suit -was uot time-barred. Tlie G'umasia’s htiev  of the 2n 
June 1903 was an acknowledgment withiii the meaning of scctlon 19 of the 
Limitation Act (X Y  of 1877).

Tlie case fell within the provisiona seofclons 208 aud 200 o£ the Contract 
Act (IX  of 187-̂ ). The termination o£ the Gumusta’s authority, if it did 
tenninatoj did not take place before the 2nd Juno 1903 as tho plaintiffs did noi;

,St‘coiul Appeal Ko. 374 of


