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APPELLATE CIVIL.

Before Sir Bésil Scott, K., Chirf Justice, and My, Justice Batehclor,

ABDUL ALLI ADDUL HUSEIN AND OTHERS (ORIGINAL PLAINTIFFS),
Arrernavts, . MIAKHAN ABDUL HUSEIN AND OTuFRS (ORIGINAL
LETENDANTS), RESPONDENTS. '

Civil Procedure Codo (Aot XTIV of 1882), sections 13, 44 ()~—Suit by ¢
Rlahomedan to recnver ¢ portion of a house—Filor suits with respect to other
portions—Bes judienta—Glift—No estoppel by judgment in suit commenced
after the gifi—Privity in estale—Misjoinder of causes of action—Costs.

A prior donee of property cannot b2 estopped as being privy in estate ya
judgment obtained in an action against the donor commencad after the gift.

A Mahomedan plaintiff having first claimed the property in suit as the heir
of Lis father on the ground that his mother had no title to tho property which
ghe purporbed to dispose of by way of gift to the plaintiff’s daughter, cannot in
the sama suit contend that his danghter had obtained a good title to the
property from his mother and he was entitled to the property as the daughter’s
father.

Mercantile Tnvestment and Generel Trust Company v, River Plate Trust,

Toan, and dgency CompunyW), The Nutal Land, Sc., Company v. Good® and

Naiz-Ullah Khan ve Nazir Beyam®, followed.

Srcoxp appeal from the decision of W, Baker, District Judge

of Surat, confirming the decree passed by J. B, Modi, First Class

Subordinate Judge,
Suit to recover possession of a portion of a house.

The house in dispute originally belonged to one Abdul Husen
Kamrudin, who, on the 15th April 1870, sold it to his wife

Mariamboo bub continued himself in possession, Abdul Husen

died on the 19th Getober 1884 leaving him surviving his widow

Mariamboo, two sons, Hsuf Alliand Abdul Alliand one daughter,”

~ “gecond Appeal Ko, 864 of 1908,
{i) [1604] 1 CL, 578 ab p, 595, @ (1868) L, R, 2P, C. 121 at p, 132,
() (1802) 15 Al 1C8,
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Manekboo. The following genealogical teee explaing the relation-
ship of the partics :—
Abdul Husen = Hariamboo.

! N i
Esuf Alli == Fatwn Abdual Al Manekboo,

(plaintifl 2). (plaintiff 1). |

NS S

| |

i Rakhiabco = Miakhan Fatmat = Yusufalli
Tayabliai Zenahoo (defeudant 1), (defendant (lefendans
{plaingiff 3).  (plainktilt 4) 2. 3).
R
Manckboo KThatijaboo

(defendant 4), (defendant 5)s

On the 29th August 1898 Mariamboo sold the ground floor of
the house to Miakhan, the son of her daughter Manckboo, Bub
that portion being in Abdul Alli’s posscssion, Miakhan brought

_a suit, No. 358 of 1900, against Abdul Alli to recover possession,

bub the Court dismissed the suit holding that the sale-deeds in
favour of Mariamboo and Miakhan were sham transactions
without consideration,

In the meanwhile on the 3rd June 1899 Mariamboo executed
a deed of gift to her son’s daughter Rukhiaboo of the front portion
of the second story of the house.
_ Mariamboo herself brought a suit, No. 222 of 1900, against her
soh Abdul Alli to recover possession of the ground floor and part
of the first stovy of the house which were in his possession, but
that suit also failed, the Court having held that the sale-deed
passed to her by her hushand was a sham transaction. She also
filed another suit, No. 223 of 1900, against her son Esuf Alli with
respect to portions of the first and sccond storics but that suit
also failed for the same reason,

In 1903 the plaintiffs, that is, Abdul Alli and the heirs of
Bsuf Alli brought the present suit against the heirs of Rukhiaboo,
the donee under Mariamboo, to recover possession of the frond

~ portion of the second story of the house, the subject of the gift.

Defendants answeved infer alia that the sale by Abdul Husen
to Mariamboo was not fraudulent andvoid and that by her
purchase she had beecome full owner of the house.
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The Subordinate Judge found that the conveyanec in favour
of Mariamboo was a good and valid transaction, that Mariamboo
had become full owner and the gift by her to Rukhiaboo was nof
invalid and that the decisions in suits Nos. 222 and 223 of 1900
were not binding on Rukhiaboo as the gift to her was prior in

date and she was not a party to those suits. He, therefore,

dismissed the suit observing =

The yeported dicta of high judicial anthorities are to the same effect. In
Hekumcband’s Civil Procedare Code ab page 160 it is said, “ It is well ander-
stood though not usnally stated in express terms in words upon the subjech
that no one is privy to a judgment whose succession to the rights of property
thereby affected occurred previously to the institution of the suit, . .. Dr.
Bijelow says the ground of privity is property and not persomal relation.
To malke % man a privy to an ackion he must have acquired an interest in the
subject-matter of the action either by inheritance, suceession or purchase, from
o party, subsequently to the action. ... Romer, J., held the same recently
in Mercantile Insurance, ete., vs. Rivcer Plate Co. (1894 English Weekly Notes
9), observing that a purchaser could notbe estopped being privy in estate hy
judgment in an action commenced after the purchase.”

This rule Las heen followed in India too in the cages in Dooma v. Joonarain,
12 W.R. 362 ; aud Bonomglee ». Koylash Chunder, 4 Cal. 692 ; and Krishnaji v
Sitaram, 1. L. RB. 5 Bom. 495 ; and Sita Ramv. AmirBegam, 1. R.8 AllL 324;
and Naiz-Ullah Khan v. Nazir Begam, 15 All. 108 ; and Chidden Singh s, Durga,
22 All. 382, In Sitaram v. Amir Begam, the Court said that seetion 13 of the
Civil Procedure Code must be read as if after the words “under whom they
or any of them claim ” the words “ by title arising subsequently o the com-
mencement of the former suit” bad been inserted. The case of Naiz-Ullah
Khan ». Nazir Begam deserves notice, as there the assignee got his interest
under a transfer during the pendency of the ‘suit ; yeb the judgment in that
suit was keld not to be binding on him.

On appeal by the plaintiffs the District Judge confirmed the

decree.
The plaintiffs preferred a second appeal.

Modi with N, K. Mekla for the appellants (plaintiffs).

Ratanlal Ranchoddes for the respondents (defendants).

Scorr, C. d. :~This suit relates to a portion of a house alleged
to have been given away by one Mariam, the widow of Abdul
Husen Kamrudin, to her grand-daughter Rukhiaboo, the daughter
of Abdul Alli, the first plaintiff, and the wife of the first defende
anb Mlalxhan. :
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1011, The deed of gift in favour of Rukhiaboo was dated the 3rd of
Asprn Ay 9une 1899,

Mudmias | In the year 1900, Maviam found herself involved in three

g";‘;;’f; suits in all of which an issue was raised and decided against her

as to whether she had any title to the house in question, which

- had originally belonged to her husband Abdul Husen Kamrudin.
The decision against Mariam in those suits is now relied upon as
evidenee against Miakhan, the husband of Rukbiaboo, although
not only were the causes of action in those suits concerned with
a different portion of the house to that which was the subject of
the gift in favour of Rukhiaboo, but the suity themselves were
instituted a year subsequent to that deed of gift.

Without considering the question how far a judgment in a
suit relating to one portion of a house can be res judicata against
the owners of another portion of the house, we hold that the
judgments in the suits of 1900 are nobt admissible in evidence
against Rukhiaboo on the ground stated by My, Justicz Rowmer
in Mercantile Investmen: and General Lrust Company v. River
Plate Trust, Loan, and Agency Company®: that “ A prior purchaser
of land cannot be estopped as being privy in estate by a judg-
ment obtained in an action against the vendor eommenced after
the purchase”. To the same effect are the judgment of the
Privy Council in The Natal Land, §e., Company v. Good®; and
the judgment of the Allahabad High Courtin Naiz-U/ilak Klan v,
Nazir Began®.

Then it is contended by the appellants that abt all events the
lower Court in deciding the suit should have considered Abdul
Alli’s claim as one of the heirs of Rulkhiaboo.

Now the claim that was first pub forward in this suit was pnt
forward jointly by Abdul Alli with the children of his brother
Esuf Alli claiming as the heirs of Abdul Husen Kamrudin on
the ground that their mother Mariamboo had no title to the
property which she purported to dispuse of by way of gift to
Rukhiaboo. They therefore claimed under a title derived from

(1) {18041 1 Ohy 578 atb p, 505, () (1868) L. R, 2 1. C, 122 af p. 182,
' (3 (1892) 15 AlL 108]
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Abdul Husen Kawsudin as his heirs and claimed in vespect of
his estate. That was a clear and definite cause of action.

Abdul Alli, the appellant, now complains that he was not
allowed to put forward in the same suit a case placed upon an
entirely diffefent cause of action, namely, that he was the father
of Rukhiaboo, deceased, who obtained a good title to the pro-

erby in dispute from Mariamboo. That cause of action relates
to the estate of Rukhiaboo and is put forward by Abdul Alli
claiming by dervivative title as one of her heirs, and we think,
it is clear that the joinder of two such causes of action in respect
of two different estabes is prohibited by section 44 (2) of the Civil
Procedure Code of 1852, which was in foree at the date of the
institution of this suit. ,

The appellant’s Counsel suggests that it might possibly be
held, if & subsequent suit were instituted by Abdul Alli claiming
as the heir of Rulkhiaboo, that the matler is res judicola as it
might and ought to have been put forward as a ground of
attack in this suib. It is difficult to see how it can he put for-
ward as res judicata since ez hypothest the subsequent suit would
be between the same partics between whom the Couwrt has
decided in this judgment that the claim ought not to be and
might not be put forward. '

The only remaiuing cuestion is the question of costs, The
learned Subordinate Judge states correctly that the defendants
filed written stutements which are identical in their contentions.
They are all members of the same family the only difference of
interest being thabt some clain as beirs of Rulkhiaboo and others
claim as ienants. The Subordinate Judge, however, allowed
the tenants one set of costs and the heirs another. When the

matter went to the lower appellate Court the learned Distriet
Judge, although his judgment states that he confirmed the decree
cf the lower Court and dismissed the appeal with costs, appears’

to Lave allowed the decree to be drawn up awarding three sepa-
rate sets of costs to the defendants,

As all the questions in the case are before us in thiz appeal we
are competent to deal with the question of costs; and we are of
opinion that the defendants are not enbitled to more than one set
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of costs, We therefore vary the decrees of the lower Courts in
the matter of costs by allowing only one set to the defendants in
each Court, In other respects the decrce is affirmed,

The costs of this appeal must be borne by the appellants,

Decreo partially varied,
G. B, B

APPELLATE CIVIL,

Before Str Basil Seott, Kt., Chicf Justice, and M. Justice Balelelor.

EBRAHIM HAJI VARUB (oRr1GINAL DEFENDANT 5), APPELLANT, o.
CHUNILAL LALCHAND KABRE Anp owners (OrraINal PLAINTIVFS),
REspoNDENTS.*

Fimitation Act (XV of 1877), section 19-~Contract Act (IX of 1872), scetions
208 and 209~-Suit to recover money—dcknowledgment by defendant’s
Grumasta (egent) after his death—Death of the defendant not Lnown io
plaintiff—Limitation. '

Plaintiffs’ fivra had dealicgs with one Haji Usman from the 5th January
1901 till the 25th October 1903. Haji Usman’s business was managed by a
Gumaste (agent). Hajl Usman died in or about March 1903, and the plaintiffs
had no knowledge of his death. On the 2ud June 1903 the Gumaste wrote to
the plaintiffs a post-card stating, ¢ you mention that there are moneys due;
as to that I admit whatever may be found on propar ascounts to be owing by
1o ; you need not entertain any anxiety.”  On the 30th May 1006 the plaintiffs
brought & suit against the mavagers of Haji Usman’s estate to recover a cortain
sum of money on an account stated.

Thoe defendants pleaded the bar of limitation on the ground that there was
1o acknowledgment of the debt by a competont person,

Held, that the suit was nottime-barred. The Gumasta’s lotter of the 9n
June 1903 was an acknowledgment within the menning of section 19 of the
Limitation Act (XV of 1877).

The cage fell within the provisions of seetions 208 and 200 of the Contract
Act (IX of 1872). The termination of the Gumusta’s authority, if it did
terminate, did not take place before the 2nd Junce 1903 as the plaintiffs did not

# Second Appeal o, 374 of 1209,



