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It is contended before ns that this view of the learned District
~Judge is erroneous in law. Tt is frue that the plaintiff had ne
notice of the defendant’s ownership ; and that the plaintiff was
misled hy the fact that the sale-deed (Exhibit 11) was in Gura-
charya’s name, and that, on his death, it was in the custody of hig
widow Laxmibai, So far the plaintiff had reason to believe that
the property belonged to Guracharya, and he could have success-
fully urged estoppel as against the defendant but for another
principle of law, It is found by the Court below that the
property was in the actual possession of the defendant at the
date of the plaintiff’s purchase. It was therefore the plaintif’s
duty, not merely to rely upon the paper title disclosed by the
sale-deed Exhibit 11, but also to make enquiries of the defendant
in actual possession as to her title. Therefore, so far as the
defendant was concerned, the plaintiff, having failed to make auny
enquiries of her, was bound by such title as she possessed. This
is the law expounded in Kondila v. Nana™, and it applies to the
facts of thiscase. The plaintiff fails because he omitted to make
the enquiries which he was bound to make to perfect his own
title and by his own negligence exposed himself to the sk of
purchasing property which in reality belonged not to his vendor
but to the defendant. y
The decree must, therefore, be confirmed with costs.

Deceree confivemed,
R. T
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Criminal Procedure Code (At V of 1898), scetion 123-—Order fo furnish
security—Reference by Magisirate to Sessions Judge—Sessions Judge fo
go into merits of the case.

In a procceding under sestions 110 and 118 of the Criminal Procedure

Code, 1898, the Magistrate oxdered the accused to be bonnd over for a peried
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of three yesrs and referred the case to the Sessions Judge under clause (3) of
section 128 of the Code. The Iatter confirmed the ordor without going inte
the merits of the ease.

Held, that the words of clanse (3) of section 123 of the Criminal Prosedure
Code, 1898, wera wide enough to give discretionary powerh‘co the Sessions
Judge to deal with the caso on the morits and pass such orders as the circum-
gtancos of the case might require.

"Tms was an application to revise the order passed by F. J,
Varley, Sessions Judge of Khandesh,

Proceedings under sections 110 and 118 of the Criminal
Procedure Code, 1893, were instituted against the accused before
J. P, Brander, Firvst Class Magistrate of Nast Khandesh. The
Magistrate held the inguiry and found that the acts of the
accused fell within clauses (a), (¢}, (d) and (/) of section 110 of
the Criminal Procedure Code, 1898, He, therefore, ordered them
under section 118 of the Code to be bound over for a period of
three years, and directed each one of them to execute a personal
bond for Rs. 5,000 and to furnish two respectable surcties for the
game amount. e then referred the ease to the Sessions J udge
of Khandesh wunder section 123 of the Criminal Procedure
Code, 1898.

The Sessions Judge heard the accused’s Counsel, and eonfirmed
the order without allowing him to go into the merits of the
case, on the following grounds s

Tt is not disputed that there is abwidant information, and evidence upon the
record, which would, if believed, justify the Magistrate’s ordor; the mnovel
contention put forward, so far as this Court iy aware for the fivet time, is that
tho Bessions Court should in the ccurse of thesa proecedings exeroise its judicial
funetions in the direction of entoring {ully into the morits of the cnse reappre.
cinting the ovidence, and setting the order of the Magistrato aside as based on
false information and worthless evidence,

Now, in the firss place, there is no provision in the Code for the party, or his
pleader being heard af all in proceodings submitted under this section, bub on
gonoral principles it may be conceded that o parby to whaese prejudics an order
may be passed may have a hearing (L. T, . 23 Caleutbs, page 493, aud T. L, R
27 Caleutta, page 656) bub the scope of this heaving must be rigidly limited by
section 123 (3), Criminal Procedure Codo ; he may urge that the information or
evidence require to be supplemented, or-that the order may be modified in one
direction ar another, or even, if it were based patently on no evidence or
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* information (and this defect could not he remedied hy the Magistrate) in the last
resort set asida; but from the proposition that the party or his pleader cam ask
the Sessions Court, whether as a Court of tirst instance or appeal to enter into
the mavits of the case, or reappreciate the evidence this Court must emphati-
cally dissent ;¢there is, of course, no anthorisy, if it needed to be enforced, for
the principle that the order passed by the Sessions Comt is its own order, and
no mere adoption of the provisional order of the Magistrate, and the Court will

oxercise its own discretion in passing such an order within the limits assigned
to it by section 123 (3).

That the Court is not exercizing its ordinary criminal jurisdiction, and that
the jurisdiction conferred by section 128, Criminal Procedure Code, upon a
Sessions Court is concerned rather with the exercise of a power for the preven-
tion of en offence 1s emphasised by a Full Bepeh Criminal Ruling of the
Bombay High Court, No. 73 of December 1895,

Section 406, Criminal Procedure Code, makes all orders from Magistrates in
the District appealable to the District Magistrate, and the Sessions Court bas
veally no eoncern with the merits of orders passed by Magistrates : that this is
the intention of the Legislaturs is clear from the amendment of section 123 (3),
Criminal Procedure Code, when the Caleutts High Court (I I. B. 24
Cal, 156) Iaid down that the information and evidenee which was defective must
be supplied by the Sessions Court itself: the delegation of this duty to the
Mag'strate who held the inquiry under section 118, Criminal Procedure Code,
clearly shows that there never was any intention that the Sessions Cowt should
enter into the merits of the making of these orders under Chapter VIII. As
the contention, if allowed, wounld add encrmously to the work of the Sessions
Court, its decision is one of great importance. Mr. Kazi Kabirudin having
announced his intention of not resting content with the Ruling of this Couxt,
proceedings are suspended, and this Court rules that there is no authority for
Mr. Kazi Kabirudin's contention, and must decline to hear him on the merits.

The accused applied to the High Court under its eriminal
revisional jurisdiction.

»

P. B. Skingne for the accused :—The language of section 123
of the Criminal Procedure Code, 1898, is wide enough to
warrant the Sessions Judge to go into the merits of the case.
If the order were to be for a security for one year, the accused
could have appealed under section 406 of the Code. The learned
Judge should therefore have gone into the merits of the case.

@. 8. Rao, Government Pleader, for the Crown :~The accused,
it aggrieved, have the recowrse to appeal orapply in revision.
It will be sufficient for purposes of justice. The language of
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seetion 128 does nob warrant the conelusion for which the aceused
are moving this Court.

CHANDAVAREAR, J. :—Clanse 3 of seetion 123 of the Criminal
Procedure Code provides - ’

“Such Cleurt, affer examining such proceedings and requiving from the
Magistrate any furbher information or evidence which it thinks necessary. may
pass such order on the case o5 1t thinks fit.”

The words are wide enough to give diseretionary power to
the Court of Session or the High Court, as the case may be, to
deal with the case on the merits and pass such order as the
circumstances of the case, in its opinion, may require.

We must, therefore, make the rule absolute and ask the
Sessions Judge to deal with the matter, having regard to
this order.

Hraron, J. :—1I agree to the proposed order.  Unless the words
used in section 123 of the Criminal Procedure Code are intended
to confer on the Court of Session power to go into the merits
in a case of this kind, and, indeed, unless they require it to go
into the merits, if any point is raised which involves the meribs,
I am unable to understand what these words mean, It is true
that section 406 provides that an appeal lics to the District
Magistrate. Bub I think that the Sessions Judge is wrong in
arguing that although he hiwseclf might make an order under
section 123, the order requiring security would still be the order
of the Magistrate, and would still be open to appeal to the
District Magistrate under section 406, It seems to me that
when the Sessions Judge has dealt with a case under the provi-
sions of section 123, the order passed by him, whatever it may
be, becomes the order in the case ; and there is no longer an oxder
by a Magistrate made under scetion 118, which can be the
subject of an appeal to the Distriet Magistrate.

Therefore, the Sessions Court is the only Court which has
the power to deal with these cases ; and being that only Court
it must go into the merits if required ; and if the Judge is to go
into the merits, he is hound, according to the general principlos
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of justice, which are applicable in l?;rit.ishm India, to give the

person affected by the order an opportunity of being heard.
Therefore, 1 consider that the rule must be made absolute.

Rule made absolute.
R, B.

APPELLATE CIVIL.

Before Ur. Justice Chandavarkar aad My, Justice Healon.

NARAYAN SADOBA HALWAI (omtcivar DEFENDANT), APPELLANT, 0.
UMBAR ADAM MEMON (origivir Prsarntirs), ResroxpenT,*

Civil Procedure Code (Aot XIV of 1882Y, sections 283, 287~—Degrec—
Evecution— ditachment— Application to raise attacknent by o third pere
son—QCourt declaring lien ¥n his fuvour—Property sold subject to lien—
Third purty suing the awotion purchaser for amowné of Iien——duction
purchaser can question the existence of lien.

In execution of a money decree obtained by G against H certain property
belonging to the latber was attached. U intervened in those proceedings and
asked to raise the atbachment on the ground that the property was his. The
Comwrt investigated the claim under sections 289 and 281 of the Civil Procedure
Code of 1882 and held that the property belonged to H and that U was
entitled to a lien on the property for Rs. 687-11-3. The property was then
sold at o Court sale subject to the lien and purchasedby N. U sued N to
vecover the amount of his lien. N contended that the order passed in the
miscellaneons proceedings did not bind him and that he} was entitled to
guestion the existence of the lien t—

Held, that W was not bound by tho order passed in the miscellancous pro-
ceedings, for he could not he regarded as a parby to it being not o representa-
tive either of the judgment-debtor or of the judgment-credifor.

Vasanfi Haridhui v. Lally dkke), Vishoonath Cherdu Nuik v. Subruye
Shivapa Shetti@, followed.

Held, further, that N was eniitled to (uestion the existence of the len,
inasmuch as the order passed by the Court as to the lien could not be regarded

as one passed under section 282, but as one passed under seetion 287 of the
Civil Procedure Code of 1882, '
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