164

1911.

SOEABJI
COOVARJI
V.
Kaia

R aghonath.

1911.
Seiitemler

THE INDIAN LAW EEPOETS. [VOL. XXXVI.

realization ” we have an indication that the legislature con-
templated that the assets referred to should be assets held in
the jprocess of execution. If we were to hold that money paid
into Court under Order'’XXIl, Eule 55, was assets held by the
Court within the meaning of section 73, we should be only
nullifying the provisions of Eule 55; for, there would he no
inducement to any judgment-debtor to procure a payment
into Court of the amount of the claim of his attaching creditor
if the money could at once be absorbed by rateable distribution
amongst a number of other creditors.

For these reasons, we reverse the order of the lower appel-
late Court, set aside the sale, and remand the darkhast to the
lower Court for disposal according to law.

The appellant will have his costs in this Court and the two
lower Courts.
Order reversed.
G. B. R.

APPELLATE CIVIL.

Before Sir Basil Scott, Kt., Chief Jmtice, and Mr. Justice Batchelor.

VELOHAND CHHAGANLAL (oeiginal Pjcaintifp), Appeixaijt, v.
5'LAGG and another (oeiginafj Depkndants), Respondents.*

Coyitract Act (I1X of 1872), section 74—Loan—Default in payment—Enhanced
interest—Interest calculated in anticiiiaiion added to principal—Penalty—Belief
against penalty.

The defendant received Es. 2,440 on a Tjond wliich ho executed for Rs. 5,500 in the
plaintiff's favour. The balance of the amount of the bond was made up of interest
calculated upon the sum of Rs. G,000 for 39 months at the rate of 1J per cent, per
mensem added in advance. The amount was made re-payable in monthly instalments
of Rs. 50 for the first 12 months and after that of Rs. 100 for another 26 months
and the balance at the end of the 39th month. In case of default in payment of
any instalment, the whole amount of the bond became due at once ; but if the
plaintiff waited longer the defendant agreed to pay interest at 5 per cent, per month
till payment. There was default in payment; and the plaintiff sued to recover the
~amount of the bond together with interest at 5 per cent, per month. The Sub-

* First Appeal No. 187 of 1910.
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ordinate Judge held that the stipulation for addition of interestin anticipation in the
amount of the bond as also the stipulation for enhanced interest at the rate of 5 per
cent, per month on default were unenforceable at law and awarded the plaintili’s
claim for Rs. 2,4:40 witJa interest at the rate of per cent, per month.

Held, that both the stipulations were penal and therefore not enforceable in full by
reason of the provisions of section 74 of the Indian Contract Act, 1872.
First appeal from the decision of G. V. Saraya, First Class
Subordinate Judge at Ahmedabad.

Suit to recover money on a bond.

The bond in question was executed by Lieut. A. Flagg
for Es. 5,500 on the 29th September 1908 to Velchand Ghhagan-
lal. It was signed by Lieut. Q. W. Atkins as surety. It ran as
follows —

“ Borrowed and received from Ohaganlal Panachand, bankers, Nasirahad, the sum
of Rs. fifty-five hundred only (Rs. 5,500), which sum we jointly or severally agree
to repay the firm or their manager Velchand in Ahmedabad or at their option at
Nasirahad or elsewhere in monthly instalments of Es. 50 for the first 12 months
and after that of Rs. 100 for another 26 months and the balance at the end of the
39th month. Instalments to be given from the 5th November 1908.

If we fail to pay any one instalment on due date as agreed above we jointly or
severally promise to pay the whole amount of the bond at once on demand.

But if the firm wait any longer we agree to pay interest at 5 per cent, per month
Mil payment in fuU.”

Under the bond Lieut. A. Flagg received Es. 2,440 in
cash; Es. 50, the first instalment which had become due
then, was treated as paid; and Es. 3,520 were added as interest
calculated on Es. 6,000 at the rate of per cent, per month.
The amount of the bond was at first fixed at Es. 6,000 ; but it
was reduced to Es, 5,500 on the defendant’'s pledging his life
policy with the plaintiff.

The first instalment which became due in November 1908
was taken as paid. There was default in payment of the
December instalment. The defendant did not pay any of the
remaining instalments in time, though he paid Es. 886 to the
plaintiff in small sums.

The plaintiff filed this suit on the 1st April 1910, to recover
the unpaid balance of Es. 5,500 and claimed interest over it from
December 1908 to the date of the suit at the rate of 5 per cent,
per mensem. ,
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Subordinate Judge found that the amount actually
advanced under the bond was Es. 2,440, which he decreed in
plaintiffs favour, with interest at the rate of 1] per cent, per
month. He held that both the stipulation for addition of
interest in the amount of the bond, and the stipulation to pay
further interest at the rate of 6 per cent, per month were
unenforceable at law.

The plaintiff appealed to the High Court.
Cotjaji, with Batahlal Banchhoddas, for the appellant.
The respondents did not appear.

The following cases were referred to in the course of argu-
ment;—Velchand y. Manners™v, Hari v. ; Prayag
Kapri v. Sliyavi LaW; Bai BalJdshe®i Dass v. Baja Bun
BaJiadoor Sing'™y, and Kirti Chunder Ghatterjee v. J. J. Athin-

scott, C. J. —The appellants are a firm of money-lenders
who through the agency of a firm of commission agents in
Bombay advanced to the first respondent a sum of Es. 2,440 on
or about the 14th of October 1908. Prior to that payment an
agreement upon a stamped paper of Es. 30 was signed by the
first respondent for whose benefit the payment was made. By
that agreement he stated that he had received from the
appellants Es. 5,600 which he and the second defendant, who was
then intended to sign as a surety, agreed to repay in Ahmedabad
or at the option of the appellants in Nasirabad or elsewhere
in monthly instalment of Es. SO for the first 12 months
and after that of Es. 100 for another 26 months and the
balance at the end of the 39th month, the instalments to
begin from 5th November 1908. And it was stipulated in
two subsequent clauses as follows —“ If we fail to pay any
one instalment on due date as agreed above we jointly or
severally promise to pay the whole amount of the bond at once
ondemand. But if the firm waits longer we agree to pay
interest at 6 J>er cent, per month till payment in full.”

a) (1909) 25 T.L. R. 329. (») (190B) 31 Cal. 138.
@ (1904) 28 Bom. 371. <Y (1883) L. R. 10 I. A. 162.
(6) (1906) 10 0. W. N. 6i0.
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The second respondent signed the agreement as surety on the
14th of October 1908, the date upon which the payment of
Es, 2,440 was made.

It is noted by the learned Subordinate Judge that the balance
of Es. 5,500 is made up of interest calculated upon the sum of
Es. 6,000 for 39 months at the rate of 1] per cent, per mensem
added in advance. That would make a rate of interest exceed-
ing 3 per cent, per mensem upon the original advance. At
the time of jthe suit the 39 months’ period had not expired,
for the suit was filed upon the 13th of April 1910. But the
plaintiffs alleged a cause of action by reason of the failure of
the respondents to pay due instalments after demand made.
That cause of action arises under the first stipulation which we
have referred to. The plaintiffs base a claim for interest at
5 per cent, per month upon the second of the stipulations
referred to.

The learned Subordinate Judge has come to the conclusion
that both these stipulations upon which the claim in the
suit is based are penal and therefore not enforceable in full
by reason of the provisions of section 74 of the Indian Contract
Act, and he refers to illustration (g) to that section as showing
that this is a case to which section 74 is directly applicable.
That illustration runs as follows —*“ A borrows Es. 100 from B
and gives him a bond for Es. 200 payable by five yearly
instalments of Es, 40, with a stipulation that, in default of
payment of any instalment, the whole shall become due. This
is a stipulation by way of penalty.” Again, the stipulation
whereby mterest at 5 per cent, per month is payable upon the
sum due is a stipulation for increased interest- from the date
of default which, as the explanation of the section shows, may be
a stipulation by way of penalty. In the present case it is astipu-
lation to pay 60 per cent, interest upon a sum which is originally
made up very largely of interest at an exorbitant rate. We
have, therefore, no hesitation in holding that the second
stipulation also is one by way of penalty.

Various money-lenders’ cases have been cited to us decided by

the Indian Courts and one decided by Mr. Justice Darling in
B 1558—1
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the King's Bench Division in England. The English case
appears of considerable similarity to the present one and the
plaintiffs were the same in both cases suing upon agreements
in very much the same form. It is to be observed, however,
that the provisions of section 74 and its illustration {g) were
not brought to the notice of the learned Judge. Similarly in
the Indian cases section 74, as amended by Act VI of 1899,

does not seem to have been brought to the notice of the Court
in argument.

We are of opinion that the learned Subordinate Judge has
rightly decided this case. He has allowed one-and-a-half per
cent, per mensem, that is, interest at 18 per cent, upon the
amount actually due in respect of sums advanced. This we
have no doubt is reasonable compensation.

We af&m the decree and dismiss the appeal.

Decree confirmed.
B. R.

OEiaiNAL CIVIL.

Before Mr. Justice Davar,

ABDUL REHMA2SI BAPUSAHEB and others (PrAiNTiP]?s) V.
OASSUM EBRAHIM and others (Defendants).*

Civil Procedure Code (Act V of 1908), section 92— Sanction of Advocate-Gemral—

Plaint amended—New defendant and pra®jers added—No sanction of Advocate-
Getieral to amendvients.

Two iilaintiffs as relators, having, previously obtained the sanction of the
Advocate-General under section 92 of the Civil Procedure Code, filed a suit
against three defendants in respect of certain charitable properties. When the
suit was called on for hearing two of the defendants were struck off and the plaintiffs
asked for and obtained leave to add another person as defendant and they amended
the plaint and prayed for certain reliefs against the added defendant, No sanction

= Siiit No. 450 of 1909.



