
APPELLATE CIYIU

Y O U  XX K Y, ]  . BOMBAY SERIES. 201,

Before S ir Basil Scott, K t,, Chief Justice, and Mr. Justice Batchelor.

EKNATH b in  EANOJI FALKE ( o b i g i i t a l  D e p e n d a n t ) ,  A p p lic a n t ,  v.
B A N O J I  B O W A J I T A L lv E  (o m g in a l  P iA iK T iFr), O p p o n en t . Fe l r u my  14.

Cvdl Frocedure Code (Act V  of 1908\ OnUr X X I I I ,  Otder X L I ,  Buie U  
-^S u itto  recover ])ossessio7i-~Dism,isml of suit—Apjpeal‘~-A;p'pl{cat ion for  
withdrawal of suit with leave to bring a fresh suit—Power o f  the Court.

PiaintiS’s snit fco recover possession of lands having been diamissed by tlxe first 
Court, lie appealed to tlie District Oourt and, before the admission o£ the appeal, 
he applied to that Oonrt for leave to •witlidi'aw the sxtit and bring a fresh suit.
The application vras heard and granted by the District Judge -without any 
noticQ to the defendant. The dvfondanfe having applied for revision, nnderthe 
extraordinary jurisdiction (section 115 of the Civil Procedure Code, Aet "V of 
190S), of the order granting the withdrawal,

Held^ setting aside the order, that it was beyond the.povver of the Court 
to allow a withdrawal from a suit with leave to file a fresh suit on the same 
cause of action after the defendant had obtained a decree in his famir.

A pplication under tbe estraorclinary jurisdiction (section 115 
of tlie Civil Procedure Oode, Act Y of 1908) against an order 
passed by H . L. Hervey, D istrict Jadge of Sholapur, g ranting 
leave  to w ithdraw a suit ill appeal before the admission hi the 
appeal and wichont giving notice to the defendant, the suit 
being dismissed by G» M, Panditj Subordinate Judge of 
Kaj'mala.

The plaintiif sued the defendant, his son^ to  recover possession 
ol certain lands, alleging th a t owing to the  plaintifiV^ old age and 
wealiness, he had  surrendered the lands to the defendant on his 
agreeing to pay to the plaintiff an annual allowance of Rs. 50 for 
his maintenance b u t the defendant failed to carry out the 
agreement. Hence the suit.

The defendant adm itted the agreement w ith respect to the 
paym ent of maintenance and contended inter alia th a t the 
plaintiff having relinquished all his interejsts in the lands he. was 
not entitled to recover them  and that he had offered the amount 
of maintenance to  the plaintiff but he refused to accept it.

* Application Mc« 221 of X910 nndcr c.xtraordinavy ^urisdiefcion.



The Subordinate Judge found th a t  the plaintiff had made over 
EKKA â the lands to the defendant on his having agreed to pay to the
ilAKoai, plaintiff Ks. 50 annually for his maintenance^ th a t the defend

ant had not broken his part of the agreement j therefore the 
plaintiff could not claim back tho lands and th a t the plaintiff 
was entitled to maintenance only. The su it was, therefore, 
dismissed „

The plaintiff appealed to the D istrict Court b u t before the 
appeal was adm itted he applied for leave to w ithdraw  the suit 
w ith liberty to bring a fre.di suit, and the D istrict Judge passed 
the following order 

Appoal diisiflissod witli costs, pliuntill: (appellant) linvii’g- been granted 
ponuiBsIou to withdraw from tlie suit witli liberty to instituto a froBb. suit 
(see .Exhibit 7 in appeal).

The defendant applied for the revision of tho said order 
under tho extraordinary jurisdiction (section 115 of the Civil 
Procedure Code, Act V  of 1908), urging th a t the su it was allowed 
to be w ithdraw n on insufHcient grounds; th a t the procedure 
followed was irregular, and th a t w ithout notice to  tho defendant 
the suit should not have been allowed to be w ithdraw n with 
permission to bring a fresh suit. A m le nisi was issued which 
called on the plaintiff to show cause why the order passed by the 
D istrict Judge should not bo set aside.

K. H.\ Kelhar for the .applicant (defendant) in  support of 
the rule.

iV. F. Oohhale fox the opponent (plaintiff) to show cause.

Scott, 0 . J . : —The plaintiff brought a .suit against the defend
ant for possession of certain lands alleging th a t they  belonged 
to him and had been handed over to the defendant on his under
taking to pay  Rs. 50, per annum, to the plaintiff for main
tenance and th a t the defendant had failed to do so.

The defendant contended th a t the plaintiff had relinquished 
his rights in the lands in favour of the defendant. Upon this 
defence the Subordinate Judge rejected the claim w ith costs.

The plaintiff preferred an appeal to the D istrict Gouit, but 
before the appeal was admitted he made an application under
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O rder X X III for leave to w ithdraw  the suit and bring a fresh suit, 1911. 
This application was heard  and granted by the D istrict Judge 
w ithout any notice to the defendant. I t  is contended th a t the 
learned D istrict Judge has acted w ith m aterial irregularity  in 
tho exercise of his jurisd iction in two particulars. In  the first 
place, his duty upon the presentation of an appeal is laid down 
by Order X LI, Rule 11, from  which it appears th a t he may 
dismiss the appeal w ithout sending notice to the respondent or 
he m ay adjourn the hearing, and, if the appellant does not appear, 
he m ay dismiss the appeal. B ut there is no provision allowing 
him  to entertain an application the effect of which will he to get 
rid  of the decree of the lower Court w ithout any notice to  the 
decree-holder and w ithout any hearing of the appeal. I t  is 
also contended th a t  the course taken by the learned D istrict 
Judge is not sanctioned "by the provisions of Order X X III. The 
C ourt is empowered to  tiake an order perm itting withdrawals 
from a suit or abandonment of part of a claim where it  is 
satisfied th a t the su it m ust fail. That implies th a t the suit has 

, not yet been disposed of. B ut in the present case the suit has 
been disposed of and the decree has been passed in favour of the - 
defendant.

I t  is clearly, we think, beyond the power of the Court to 
allow a withdrawal from a suit with leave to  file a  fresh suit on 
the same cause of action after the defendant has obtained a 
decree in his favour.

We, thereforoj set aside the order of the D istrict J  udge under 
Order X X III and direct him  to adm it or reject the appeal under 
the provisions of Order X L I, Rule I I ,

Buie made absolute with costs.
Buie made ahsahile,

G. B. K.
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