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The duties which ave imposed upon Collectors by Government 1911,
Resolution under section €8 of the Code are duties of & very  Soxcmaso
. . . . . . Brikuasizal
special nabure, the discharge of which often requires serious iy
consideration, and we have not been referred to any authority —CHUaGANIAL.
to justify the argument that where these duties are imposed

upon the Collector they may be discharged by his subordinate.

Objection was taken on behalf of the defendants to the suit as
nob having been authorized by the proper officer, The District
Judge, however, came to the conclusion that because Mr. Wiles
as Assistant Collector was discharging the functions of the
Collector under the provisions of section 11 of the Land
Revenue Code in revenuc matters, he was, thercfore, entitled to
discharge his functions with reference to suits filed under section
92 of the Civil Procedure Code, ‘

In our opinion this is an erroncous view, and the learncd
Judge, in entertaining the suit in face of the objection, acted
illegally in the cxercise of his jurisdiction. We aceordingly
order the Judge to rejoct the plaint under yule 11, order 7, of the
Civil Procedure Code. The opponents wust pay the cosbs of
this application. _

Plaint ordered bo be refectgd.
G. B, Re
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DBefore My Justice Clandavarkur and Mr, Justice Heaton.

BALKRISHNA WAMNAJI GAVANKAR (ORIGINAL DECREE-TOLDEE), 191,

" Aprpntast, », SHIVA CHIMA MHATRA AND OTHERS {oRIaINAL Fobruary 13.
JUDGMENT-DIBIORS), RESPONDENTS, ¥ -

Decree—Fecution—Successive  applications to  cvecufe  decree— Fivst
darkhast made during the pendency of the previous darkhast—Desision on
the first darkhast dees nct operate as ves judicota if o new darblast filed
within time of the disposnl of the provious davkhast.

A decrce obtnined in 18098 was, after three intermediaie applications to
execute jt, sought to he oxecuted in 1903. This application was ordered by
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the Subordinate Judge to bo procesded with: and his ovder -was -couficmed on
appeal by the District Judge on the 2nd Augnst 1905, In the meanwhile, in
1904, the decres-lolder filed another dasrkhast to execute the decroe; buid it
was rejoctod by the Subordinate Judge as barved by limitation. This order
was nob appenlo] ngrinst,  The present dwrkiast, filed in 1907, was held {o be
Darred by ves judicale in vivtue of the decision on the darbhast of 1904, On
appeal :—

fleld, reversing tho deeision, thab the vight of the decree-holder Lo procced
in exseubion on the strength of the appellate Court’s order in his favour could
not be affected by the ovder of the Subordinate Judge passed in the darkiast
of 1904, becauge the latter was the ovder of a lower Court and it was passed in
a darkhuest which could not have legal validity so long as the durkhasé of 1903
wag kopt alive by proper procoedings.

Seconn appeal from the decision of 1. X. DeSouza, District
Judge of Thana, confirming the order passed by D, D. Cooper,
Subordinate Judge of Bassein,

Execution proceedingg,

The deeree under execution wasg passed on the 22nd March
1808. By 1901 three applications were made by the deerce-
holder to execute ib. A fourth application (durkiasf) to execute
the decree was presented in 1203, The Subordinate Judge
found the darffast in order and ordercd cxecution to procecd.
Thif order was, on appeal, confirmed by the District Judge on
the 2nd August 1903, On the 10th Octoler 1005 the decrec-
holder took some steps in the darkhast, In the meanwhile, in
1904, the deerec-holder filed a fifth derkhast to execute the
decree. It was rejected by the Subordinate Judge on the 15th
June 1905 as having been beyond time. This order was nob
appealed from. In 1007 the present dazrklasé was filed, The
Subordinate Judge rejected it on the ground that it was barred
by res judicata in virtue of the decision in the derlhast of 1901,
On appeal, the District Judge confirmed the ovder. The decrec-
holder appealed to the High Court.

D. 4. Khare and B, V. Desat, for the appellant.

G. 8. Rao and . R, Dhuyindlar, for the respondents.

CHANDAVARKAR, J. :~The present darklest of 1907 has been
held by both the Courts below to be barred as res judicats by
the order of the Subordinate Judge holding the previous
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darkhast No, 460 of 1904 to be time-barred, But though that
might be so, if this latter darkhast and the order thereon
by the Subordinate Judge had stood alone, we have here the
fact that at.the time of that darklaest and the order, there was an
appeal pending in the District Court against the order in the
decree-holder’s favour directing execution to proceed in darbhast
No. 5 of 1903. That was an appeal preferred by the judgment-
debtor and the appeal Court upheld the ovder in the .decrees
holder’s favour on the 2nd of August 1905. The decree-holder
had under that appellate decree a right subsisting on that date
to proceed in execution under that darkiast of 1203, and as a
matter of fact he did apply to the Court on the 10th of October

1306. That was an application to take a step-in-aid of execution .

according to law and it was made within thres years
immediately preceding the date of the present dardlast of 1907,
The right of the decrse-holder to proceed in execution on the
strength of the appellate Court’s order in his favour could not
be affected by the order of the Subordinate Judge’s Court passed

in the darkhast of 1904, because the latter was the order of a.

lower Court and it was passed in o darkhast which could nob
have legal validity so long as the darkkest of 1903 was kept
alive by proper proceedings. Therefore, the order “a@pea.led
against is set aside and the Subordinate Judge is directed to
allow execution in the durkhast of 1907. The respondent must
pay to the appellant the costs throughout of this darkiast,

Order set aside,
R. R.
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