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APPELLATE CIVIL.

Before 8ir Basil Scots, Kt., Chisf Justice, aud Mr. Justice Batchelor.

SOMCHAND BHIKHABHAI aixp oTHERs (ORIGINAL DETENDANTS),
Appricavrs, v»CHBAGANLAYL KHUPCHAND axp sxorH:ER (ORIGI-
WaL PoainTirss), OPPONENTS.®

Civil Procedure Code (det V af 1908), seetion 98~Duties imposed upon
Colleotors—Duties not to Le discharged by suhordinale.
Duties which are imposed upon Collectors by Government nnder section 93
" of the Civil Procedure Code (et V of 10808) are of a very special nature, the
discharge of which often requires serious consideration and they may not be
diseharged by the Collector’s suberdinate, ‘

The conclusion that because an Assistant Colleetor was discharging the
functions of the Collector under the provisions of ssction 11 of the Tiand
Revenne Code (Dom. Act V of 1879) in revenue malters, he was, therefore,
entitled to discharge his functions with reference to suits filed under
section 92 of the Civil Progedure Code (Act V of 1908), is erroneous.

Arppricarioy under the extraordinary jurisdiction (section 115
of the Civil Procedure Code, Act V of 1908) against the order
of M. B. Tyabji, District Judge of Broach, in original suit
No. 10 of 1910.

The plaintiffs filed the present suit in the District Court at
Broach under section 92 of the Civil Procedure Code (At V of
1308). The plaint contained the following endorsement s—

Pormission is granted under sechion 92-3 of the Civil Procedure Code,

G. Wirgs,
10th September 1010, Jor Coilector.

One of the two preliminary objections raised to the plaint was
that the certificate to file the suit was not given by the Collector
of the District. The District Judge overrnled the objection
for the following reasons :—

Secondly, it has been contended that the cortificate has in this case been
given by Mr. Wilas, who was Assistant Colleetor, not Collector of this District.
It is woll known that on the date of ths certificate, the Collector was too ill to
attend to the duties of his post, and that Mr. Wiles was performing these
duties. There is an athidavit {o this offect, The word Collector is not defined
in the Civil Procedure Code.

# Applica.tion No. 222 of 1910 under extraordinary jurisdiction,

1011,
Februury 7.
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The suit relates to property in Broach, Mr. Wiles was holding elinrge of the
Broach Talaka as Assistant Colloctor on the date on which he signed the cevtifi-
cate. He was, hasiles, carryingon the revenue administration in the cireum-
stances mentioned above,  As the Collector wos disabled, Mr. Wiles, being the
only Assistant Colleetor in the Distriet, succooded temporarily to his office, and
was Jegally anthorized by sections 10 and 11 of the Tind Revonue Code to perform
all the dutios and exereise all the powers of the Colloctor, including the power
of granting permission to file this sunif, intil the present Collector took charge,
on the 6th last. T thoerefore overrule the objection and decide tle prcliminary
issue in the plaintliffs’ favour,

The defendants preferred an application under the extraordis
nary jurisdiction (scetion 115 of the Civil Procedure Code, Act V
of 1908), urging thab the Assistant Colleebor Mr. Wiles was nob
the Collector under the eircumstances contemplated by seetion 93
of the Civil Procedure Code (Act V of 1908) and a rale #isé was
issued requiring the plaintiffs to show cause why the order of
the Listrict Judge should not be sct aside.

G. K. Puwrekh for the applicants (defendants) in support of
the rule.

L. 4. Shal for the opponents (plaintifts) to show cause,

Ycorr, C, J.—This suit was filed in the District Court of
Broach, ostensibly under the provisions of scetion 92 of the Civil
Procedure Code by cortain persons inberested in a certain charity
property situate within the jurisdiction of that Court. Being
a snit in the mofussil the consent of the Advocate-General was
not necessary, provided the consent of a Collector or other officer
of the local Government authorized previously by the local
Government had been obtained,

The plaint bears the endorsement “Permission is granted
under section 92.3 of the Civil Procedure Code, . Wiles, for
Collector.”’

Now the person authorized by Government Resolution to
consent to the institution of suits in the District of Broach is
the Collector; and Mr. Wiles who is the Assistant Collector
appears to have made the endorsement on the agsumption that

the Collector being ill he was entitled to discharge all his
functions,
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The duties which ave imposed upon Collectors by Government 1911,
Resolution under section €8 of the Code are duties of & very  Soxcmaso
. . . . . . Brikuasizal
special nabure, the discharge of which often requires serious iy
consideration, and we have not been referred to any authority —CHUaGANIAL.
to justify the argument that where these duties are imposed

upon the Collector they may be discharged by his subordinate.

Objection was taken on behalf of the defendants to the suit as
nob having been authorized by the proper officer, The District
Judge, however, came to the conclusion that because Mr. Wiles
as Assistant Collector was discharging the functions of the
Collector under the provisions of section 11 of the Land
Revenue Code in revenuc matters, he was, thercfore, entitled to
discharge his functions with reference to suits filed under section
92 of the Civil Procedure Code, ‘

In our opinion this is an erroncous view, and the learncd
Judge, in entertaining the suit in face of the objection, acted
illegally in the cxercise of his jurisdiction. We aceordingly
order the Judge to rejoct the plaint under yule 11, order 7, of the
Civil Procedure Code. The opponents wust pay the cosbs of
this application. _

Plaint ordered bo be refectgd.
G. B, Re

APPELLATE CIVIL,
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DBefore My Justice Clandavarkur and Mr, Justice Heaton.

BALKRISHNA WAMNAJI GAVANKAR (ORIGINAL DECREE-TOLDEE), 191,

" Aprpntast, », SHIVA CHIMA MHATRA AND OTHERS {oRIaINAL Fobruary 13.
JUDGMENT-DIBIORS), RESPONDENTS, ¥ -

Decree—Fecution—Successive  applications to  cvecufe  decree— Fivst
darkhast made during the pendency of the previous darkhast—Desision on
the first darkhast dees nct operate as ves judicota if o new darblast filed
within time of the disposnl of the provious davkhast.

A decrce obtnined in 18098 was, after three intermediaie applications to
execute jt, sought to he oxecuted in 1903. This application was ordered by

] * Beeond Appeal No. 062 of 1909,
B 1972~ ¢



