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The accused, therefore, has infringed the law laid down in 
the section, and we must reverse his acquittal and.convict him. 
under section 96, sub-section 6. I t  is not desired to inflict any 
severe punishm ent upon the accused, the object of the present 
appeal being merely to establish the principle. We direct that 
the accused pay a fine of one (1) rupee.
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Before Sir Basil Saolt, K t., Cliief Justice and M r. Justice Batchelor.

BALAMBHAT BIN EAVJIBIIAT a n d  o t h e r s  ( J c d g ie e n t -b e b t o r s ),

A p p e lla n ts , v .  V IN A Y A K .G A N P A T E A T  P A T V A R D H A N  (Judgmefo!-
c e s d i t o e ) ,  E e s p o n d e n t .*

Landlord and tenant—Forfeiture clmi&e coniained in a decree—Execidion 
proceeding—Power o f  the Court to grant relief.

The i>rinciple that Courts of equity ■will not forego tlieir power to grant 
relief against forfeiture in tlie case of ii on-pay men fc of I’eiit -wliere the 
relations of the parties are those of landlord and tenant, merely on-tte gi'ound 
that the agreement betiveen them is embodied in a denree of the Cou?t, applies 
alike to a suit to enforce a decree and to proceedings in execution.

Krishnahai v. Harii^), explained.

Second appeal from the decision of V. N . E ahurkar, Firsb 
Class Subordinate Ju d g e  of Satara w ith appellate powers^ con
firming the order passed by G. G. N argund, Subordinate Judge 
of Tasgaum, in  an execution proceeding.

Plaintiff V inayak G anpatrav brought a suit against his tenants 
Balam bhat bin E av jibhat and others to  recover possession of 
certain lands. ' A decree was passed on the 24th September 1896 
in  accordance w ith the term s of a compromise arrived a t between 
the parties and contained tho f o l l o w i n g  provisions

1. As to the lands in dispute, namely, the defendants are to do
the vahivat thereof as stated below in perpetuity from generation to geiietation
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by tie  right, of ‘ Mirais ’ anti for thaf, they should give to the plaintiff Es. 100 
from the year 1896-97 every year in perpotirity agreeably to what is stated 
boloiv in proportion to the hantls held by each person. Aa regards the above- 
mentioned sum o£ Bs. 100 which are to be paid by the defeiKlants to the 
plaintiff, they may pay the same either to the plaintiff liimsclf and send it 
tbroiigli Po&t Office by money order to he paid to him or pay the same into 
Court.

2. Agreeably to what is stated in the map o£ the lands prodnced -with 
application No. 73 and in the schedule annexed thereto tbe defendants sliould 
cany on the vahivat of their respective lands and pay the respective anioiuits 
written against their names to the plaintiff.

« * =!' * 0 *

The defendants aboYenamcd are to (iarry on tho vahivat of the pieccK of land 
written against their respective names and pay in two instalments respectively 
tho Government assessment amount writiou against their respective names to 
the plaintiff and pay the ‘ Swamitwa ’ ( i  e.> ownership) dues in tho month of 
August,

3, Should the defendants fail to pay the Government agsessment amounts 
und the ‘ Swaniitwa ’ amounts to the plaintiff agreeably to Avhat is staled in 
o’anse 2, the plaintiff must wait till the end of Au^nst and if the defendants 
or their heirs fail to pay the moneys even 'witbin that time, the plaintiif shall 
take into liis possession the lands written against tho names of those defendants 
who may notlavo paid the amount.s and make the vahivat thereof Iiini,■self.

8. Sho®ild the defendants fail to pay tho Government dues in time, the 
Government will take ihe same from the jdaintifl' cn account of the Goveranietjt 
not having received it in time; if tbo plaintiff is rocjnirad to pay laore moneys, 
the same sbould he paid by tho defendants Nos, 1, 4, 5, G, 7, 0, 10, I?, 12, 14, 
1 6 ,17,18, 20 to the plaintiff.

The defendants having made a default in the paym ent of the 
assessment, namely, Rs. 64-13, and rent, namely, Es. 35-3, in all 
Rs. 100 for the year 1905-06 by the end of A ugust 1906^ the 
plaintiff sought to recover possession of the lands in  execution 
of the decree.

The defendants answered th a t as there was famine in tho year 
1905-06 they applied to the Court to g ran t them  time and the 
application was granted by the Subordinate Judge so fa r as the 
am ount of the assessment was concerned, th a t  in appeal by the 
plaintiff the order of the Subordinate Judge was reversed and 
th a t the defendants, thereupon, immediately paid the  am ount in
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Court. The plaintiff was, therefore^ not entitled  to recover 
possession.

The Subordinate Judge found tb a t the default in paym ent at 
the time fixe<^ for it by the decree worked forfeiture under the 
term s of the decree and th a t the plaintiff was entitled  to recover 
possession. He, therefore, disallowed the defendants^ contention 
and ordered w arrants to issue for the delivery of possession to 
the p lain tiff.. In  his order the Subordinate Judge cited the 
following rulings : Kvulmahai v, JSmi Bcdprasad v.
JDIiarmdJiaT^^i BalhisJm a BJialcliandra v. Gopal 'RagJiumdli^\ 
ShirehuU Timapa v. Maliablya^^^.

The defendants appealed and while the appeal was pending, 
the plaintiff refunded to the Court of the Subordinate Judge all 
the amounts which he had received for paym ents for th e  year 
1905-06 and subsequent thereto  on the ground th a t the said 
amounts were w ithdraw n from  the Court under some m isunder
standing. The Appellate Court found th a t the plaintiff did not 
waive the forfeiture by acceptance of overdue ren t and th a t the 
forfeiture could not be relieved against in execution proceeding. 
The Court, therefore, confirmed the order on the  following 
g rounds;—

The assessment portion of the T e n t  for 1905*06 was not paid iii Augusts 1906 
and lienee the plaintiffs filed their application on 11th February 1908 to 
enforce the forfeiture.

On tie  IGth Jnly 1906 the defcadants applied to the Coxu’t of lirsfc instance 
for an enlargement of the time for payment of the assessment and the applica
tion was allowed (exhibit 4). Plaintifi: appealed against that order and the 
District Court reversed the order on 5th July 1907 (exhibit 6).

During the pendency of the appeal the defendani; paid sums into Court and 
these were accepted by the plaintiff (exhibit 9 in ax̂ peal).

These payments were more than sufficient to pay off the iisnessmeab portion 
of the rent for 1905-06. All these sums with further deposits made by the 
defendants and received by the plaintiffs were refunded by the plaintiff; during 
the pendecoy of this appeal (exhibit 9 in appeal).

Mere receipt of an overdue amount does not amount to a waiver (P. J. foi‘ 
1888j p* 381). As plaintiff appealed against the order (exhibit 4) tho payments
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accepted ly  him .must he prtisiimed io have been accopted under protest. Such 
Jicceptance cannot amount to a waiver. * ^

The case «f Krislmabai Hari (3l Eom. 15) is not in point. It can be 
distinguishec!. In that case the forfoituro was enfoieed by an original suit 
based on the compromise decvee. In the present tho enforcc'ment of forfeitnre 
is soiight in execution. The case is governed by the principle laid down iu 
Balprasad v, Dharnidhar (10 Bom. -ISV).

Defendants preferred a second appeaL

G. S. Bao and D. J , TuIJapur/car, for the appellants (defend
ants),

P . P . Khare, for the respondent (plaintiff).

Scott, C. J. *,—In  this case we th ink  th a t tbe Subordinate 
Judge w ith appellate powers was in error in th ink ing  th a t the 
case in Knslmabai v. is not in point. The ratio decidendi
in  tb a t ca.se is th a t Courts of equity will not forego their power 
to grant relief against forfeiture in the case of non-paym ent o£ 
ren t where the relations of the parties are those of landlord and 
tenant, merely on the ground th a t the agreement between them 
m embodied in a decree of the Court.

We think th a t the ruling applies alike to a su it to enforce a 
decree and to  proceedings in execution.

U|)on the materials before us we tliink it  is a case in which 
the Coi.rt in the exercise of its discretion .should have refused to 
award forfeiture in favour of the plaintiff having regard to  the 
fact th a t he had ah’eady accepted paym ent of sums more than 
sufficient to discharge the obligations of the defendants under 
tbe decree.

We set aside the decree of the lower Court and dismiss tbe 
application of the  judgm ent-ereditor w ith costs throughout.

JJecree reversed,
G, li. II,

(1) (1906) 31 Bom. 15.


