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1910, It seems to uy that under the law, as ib stands in such cases ag
“omaxa  thig, ib is nob open to the Court to enter upon a defence which, in
Bashues substance, consists of an allegation of an oral agreement varying the
~ written document, and if it is the desire of the Legislature that such
defences which are of a very common occurrence in these cages,
shauld be investigated and decided by the Courts, then the only
course to secure that end is to extend section 10A of the Dekkhan
Agriculturists’ Relief Act to the districhs where it is desived that
the Court’s powers in this respect should be enlarged.
For these reasons we affirm the deevec under appeal and dis-
miss the appeal with eosts.
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Bombay District Municipal Ast (Bombay det ITT of 1901y, scction 6% --

Noueff;gr' 1 Munieipality— Perinission of the jlluv-nicipalit_;;»:ﬂ'u,ilclinf/ o wall /zlvﬁiciz

MRS had fallon dowir~—dbsence of periission~~Malerinl reconstruction— Lveel-
ing o Suilding.

" The aesused applisd to the Munieipality on tha 18th April 1910 for loave
to roconstruct o wall of his house which had fallen down.  Under sih-zostion -

* Cyiminnl Appeal No, 301 of 1010,
t The material porvion of sechion 06 yuns ag follows =~

96, (1) Before beginuing to orech any building, or to alter exbornally ov add
to any existing building, or to recoustruet any projucting porgion of a building
in respeet of which the Municipulity is ompowered Dy scction 92 to enfuree a
vemoval or seb-baek, the porson intending s to build, alier, or add shall give to
the Municipality nobico thereof in writing ciaiersnisno v st

(5) Whoever beging or makes any building oy alteration or addition withont giving
the notice requirved by sub-soetion (1), or without furaisling the documeunts or
affording the information above preseribed, or exeept as provided n suk-gseetion (4),
withont awaiting, or in any wanner conbrary to, sueh logal orders of the
Municipality ng may be issued under this seetion, or in any oblier respoct contrary
to the provisions of this Act or of any by-daw in force bherenuder, shall be
punished with flae which may exterd to ono thousand ropees. ‘
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of section 86 of ths Bombay Municipal Act (Bombay Act IIT of 1901) the
Municipality had one month within which to make known their decision ; and
on the I3th May they issued aun order to the accused prohibiting him from
making the reconstruction. In the meaowhile, on the 11th May, the acoused

" reconstructed the walll He was, therefore, prosecuted under seetiom 98 of
the Act for having rveconstructed the wall without the permission of the
Maunicipality, but the Magisirate relying on the case of Queen-Empress
v. Tippanall) aequitted him, On appesl (—

Held, rveversing the order of aequittal, that the aecused had erected &
building within the meaning of section 96 of the Bombay District Municipal
Act, 1901, since the vebuilding of the whole wall which had fallen down
was a material reconstruction or an erection of a huilding as defined in the
explanation to the section,

Queen- Fmpress v. Tippana®) is not an authority under the new Act,

AvrEAL by the Government of Bombay from an order of
acquittal passed by Laxmishankar P., Magistrate of the Third
Clasgs, Surat.

The accused was the owner of a house within the Municipal
limits of the town of Rander, in the Surat District, In February
1910, a Zuckla wall of the house had fallen down, to reconstruct
which he applied to the Municipality of Rander, for permission
under section 96 of the Bombay Distriet Municipal Act (Bombay
Act IIT of 1901), on the 19th April 1910,

On the 11th May 1910, the accused, without waiting for the
permission of the Municipality, reconstructed the fackfa wall.

Ths Municipality however informed the accused on the 13th
May 1910 that they were unable to grant him the permission
sought.

On these facts the accused was prosecuted under section
96 of the Bombay District Municipal Act (Bombay Act III of
1901) in that he rebuilt the wall without permission from the
Municipality.

The trying Magistrate relying on the raling in Queer-Empress

v. Tippana® acquitted the aceused,

() (1668) Ratanial’s Un. Cric Ca. po402,
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The Government of Bombay appealed against the order of

© aequittal to the High Court.

I. 4. Skak, Acting Govornment Pleader, for the Crown.

No one appeared for the accused.

BATCHELOR, J. :~~The respondent here was prosecuted under
section 96 of the Bombay District Municipal Act (Bombay
Act TIT of 1901), for that he erected a mew building without
permission from the Municipality, and without waiting one
month for the Municipality to pass orders in his case.

There is no dispute about the facts which are these :—The
wall of the respondent’s house had fallen down and under see-
tion 06 of the Act he made an application to the Municipality
for leave to reconstruct it. That application was dated the
19¢th April 1910, Under sub-section 4 of:section 26 the Munici.
pality have one month within which to make lnown their
decision, and on the 13th of May they issued an order to the
respondent prohibiting him from making the reconstruction
which he desired. The reconstruction had however been made
before the 18th of May. The Magistrate acquitted the accused
solcly -on the authority of the ruling in Queen-Empress v.
Tippana® and the only question before us is whether that decision
governs the present case. We think that it does not. That
was a decision passed under section 33 of the Bombay District
Municipal Act of 1873, which section differs in material parti=
culars from section 96 of the existing Statute. By sub-seetion
7 of section 8 of the present Act “building’” is defined to
include walls, and by clause {(z) appendod to the explanation
of section 96, the expression “to erect a building” includes
any material reconstruction of a building, Hero the whole
wall had fallen down and was rebuilt. That therefore was a
material reconstruction or an erection of a building. That being
50, it was obligatory upon the accused under section 96 of the
Act not to erect this building before veceiving the Municipality’s
orders, or without waiting for those orders as preseribed in the

“gection,

() (1686) Ratanlals Un, Cris Co p. 462,
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The accused, therefore, has infringed the law laid downin
the section, and we must reverse his acquittal and conviet him
under section 98, sub-section 5. It is not desired to inflict any
severe punishment upon the accused, the object of the present
appesl bemg merely to establish the principle. We direct that
the accused pay a fine of one (1) rupee.

Aequeltal set aside.

R, R,

APPELLATE CIVIL.

e

Before Sir Basil Seott, Kt., Chief Justice and, Mr. Justice Balchelor.

- BALAMBHAT BIN RAVJIBHAT aNp OTHERS (JUDGAENT-DEBTORE];
Arrrinants, . VINAYAK GANPATRAY PATVARDHAN (Juneuert-
CREDITOR), RESPONDENT.*

Landlord and tenant—Forfeiture clause confained in a decvee—Kzecuiton

proceeding—Power of the Court to grant relief.

The principle that Courts of equity will not forego their power {o grand
velief against forfeiture in the case of non-payment of remt where the
relations of tha parties are those of landlord and temant, merely on-the ground
that the agreement between them is embodied in a derree of the Coult, applies
alile to a suit to enforce a decree and to proceedings in execution.

Krishmabai v. Haril), explained.

SecoND appeal from the decision of V. N. Rahurkar, First
Class Subordinate Judge of Satara with appellate powers, con-
firming the order passed by G. G. Narguund, Subordinate Judge
of Tasgaum, in an execution proceeding.

Plaintiff Vinayak Ganpatrav brought a suit against his tenants
Balambhat bin Ravjibhat and others to recover possession of
certain lands. " A decree was passed on the 24th September 1896
in accordance with the terms of a compromise arrived at between
the parties and contained the following provisions e

1. Asto the lands iu dispute, numely, * * * the defendants are to do
the vahivat theveof as stated below in porpetuity from generation to generation
# Fecond Appeal No, 280 of 1910,

(1) (1906) 81 Lome. 15e
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