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into an offence against Ind ian  Penal Code charged against the 
person arrested when brought before the Courfc; nor does it 
appear from the report th a t  the question was argued. That has 
therefore no hearing upon the question now under consideration.

For the above reasons we hold th a t both under section 183 
of the Criminal Procedure Code as regards offences committed in 
London aud apart from th a t section as regards offences committed 
in B ritish Ind ia  neither the jurisdiction of the M agistrate to 
inquire into the  case, nor the jurisdiction of th is  Court to try  itj 
can be affected by auy illegality in  connection w ith the rearrest 
of V inayak which may have occurred a t Marseilles.
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Before Mr. Justice Batchelor and M r, Jtigtiee Bao.

fciOAIANA BASAPPA (original PiAiNTirp), A peellakt, v. GADIGEYA 
KOIOTAYA (oEiGiJTAL Defendaht), Ebspohdent.*

Evidence Act ( / o f 1873), section 92, j^yoriso I —DeHJian AgHcuUmists' Belief 
Act { X V I I  o f 1879), section lOA^^'i—Medempfion suit—&o2e m  rcaUti/ 
u mortgage—Evidence q f oral agreement vm'^hig the m'itf-en dociment,
Tlie plaintiif brouglit a redemption suit under tlio provisions o£ tlie IJekklian 

AgcicuItTJi'ists’ Belief Act (XYII of 187&) allegiag that tlie deed wliicli he liad

* Plrsii Appeal No. 215 of 3909.
(1) Section lOA of the Dekktan Agl'icnlturists’ Edief Act (XVII of 1879)-™ 
lOA. Whenever it is alleged at any .stage o? any suit or proceeding to which aft 

agriculturist is a pai’ty that any transaction iu issue entered iato by sncli agriealtnrisf: 
or the persous if aay> through whom he claims was a transaction of such a nature that 
the rights and liabilities of the parties thereunder are triable wholly or in part under 
this chapter, the Court shall, notwithstanding anything oontained in section 93 oi 
the Indian Evidence Act, 1872, or in auy other la'.v for the time being in force, havo 
power to inquii'e into and determine the real nature of such transaction and deeide 
snch suit or proceeding in accordance with such determination and shall be at liberfcyj 
notwithstanding anything contained in any law as aforesaid, to admit cvidenco o£ any 
oral agreeme0t or statement 'vvith a view to such determination and decision;

Provided that such agriculturist or the person, if any, through whom he claims 
was tm agi’icultarist at the time of such tvanssactioii;

Provided further that nothing in this section shall he deemed to apply to any 
suit to whioh a load fide transferee for value without notice of the real natnre of sneh 
transaction or his representative is a party where such transferee or rejn'esentative 
holds vinder a registered deed executed raora than twelve years before the institniaon 
of such stiiti,
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executed to tlie de£eiutaivfc, tliougli on ite face tidocd of salo, was ;ln roalifcy only 
a deed o£ mortgage, tlicclefcudunt }.i;u’i2ig promised at tlie tuuc o:E tlie execution 
of fclic deed tliat ho would ;illow i’Ciloiuption ou payiuent of tlic money advanced. 
Tlie tlofondant replied that I'iie traiisuution was sale.

Tlio First Class Snbonliiuita Judge of tlic Dliarwai’ District" to wliieli section 
lOA of tlie Delddian Agriculturists’ Relief Act (KYII ol; 1870) was not exteiulod 
fomid oil tlic ovidencc, tliat tlio deed paBScd I>y tlio plaiutil'f was not proved to 
"bo i.'cally a mortgag'o and dismissed tlic suit

Tho pliiintiff appealed urgiiig that tlic p'o]ier iiisuo iu tlie case was as to 
wiictlici’ tlic sale-doed was uoL obtained or iiiduecd by tlio d(,;i‘ondant by zuoma 
uf fraud or misrcprescutatioii \vithin tlie luoaiiijig' oi” provi«o I of «fctiou 92 of 
tho Evidence A.ct (X of 1872) and prayed for a rcmaiud.

Jlcld, coulirniing the deeroe, that the plaintiff nought to Jua.k'0 a new ease in 
appeal in So far as ho endeavoured to base his case, uot upon a yoparatc oral 
agreement, but upon sonic fraud whieli would iuvitc! the application of 
proviso I of Kcetion i)3 of the Evidcueo Act (I of 1S72),

IJeld, fuvthov, that in tho districts to which Kcction lOA of tho Dokkliaii 
Agrioulturists’ Belief Act (XVIT of 1879) was uot cxtoiidod, it vva.s uot opoJito 
the Court to cuter upon a defence which eousisted of an allegation of an oral 
agrecmcn t varyitig the written contract.

Dagdu V. Nancd^  ̂ and  Smfji/m Maluf iKt v . Iiamiipi>a(i), fo llo w e d .

halhlshcK '.Das t .  W . F. Leggei^'l, referred to.

F ihst Appeal frorn the decision of R. G\ Bhadbhade, P irst 
C la s s l ib  or dinato Judge of Dharwai’; dismissing Original Suit 
No. 383 of 1908.

The plaintifi* yued to redeem the lands in suit under the 
provisions o fth e  D ekkhan A griculturists’ Roliei' Acfc (X V II ol' 
1879} alleging th a t he passed the deed in tho form  of Halo on the 
promise ot‘ the defendant th a t he would tre a t the transaction as 
mortgage.

The defendant answered th a t the transaction was sale and not 
mortgage.

' One o f  the issues raised by the Subordinate Judge on the 
pleadings ol’ the parfcies was, Is  the sale"deed passed  ̂ to 
defendant proved to he really a mortgage redeemable on the 
terms .stated in the p la in t? ”  The Subordinate Judge after 
having reviewed all the evidence and the  circumstances and

(1) (1910) 35 Bom, 93, (S) (1009) 34 Bow. W,
m  (1SG9) 22 A ll UP.
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having regard to the fact th a t section lOA oi’ the Dekkhan 
A griculturists' Relief Act (X V II of 1S79) was no t made applicable 
to the D harw ar D istrict, found the issue in  the  negative and 
dismissed the suit. In  support of his decision tbe Suhordinato 
Judge relied on BaUishen Das v. IF. jP. Legge^ '̂  ̂ and Daitm  v.

The plaintiff appealed,

Branson w ith Nilhanl Atmaram for tho appellant (p la in tiff);— 
The isfiue raised by tho Subordinate Jiidge was not the proper 
issue in  a case like the present. The case should be remanded 
after framing a proper Issue. Our case is th a t the  simultaneous 
promise on the part of the defendant to reconvey on repaym ent 
w ithout any intention of fulfilling it was a  m isrepresentation and 
proviso I  of section 92 of the Evidence Act becomes applicable. 
In  the absence of such promise the plaintiff would not have 
executed the document. We rely on Ahaji v. Zaxman^^h The 
question of fraud should have been considered.

Oogaji w ith G. 8. Mnlgavhar for the respondent (defendant):— 
The frame of the issue in  the lower Court was correct. Fraud 
was not alleged either in the plaint or in the p lain tiffs deposition. 
Tho Subordinate J  udge was a t first under the  impression th a t 
section 10 A of the D ekkhan  Agriculturists^ Kelief Aet was 
extended to the D harw ar District. He, therefore, recorded all 
the  evidence w hich the parties had to adduce in the ease. The 
plaintiff executed the deed fully knowing th a t the transaction 
was sab j therefore, no evidence can be adm itted to prove th a t 
the transaction was of a different n a tu re : Bangira Malappa v, 
Bamappa^^\ Bagdu v. Ncmd^^.

Batchelor, J . T h e  plaintiff here sued to redeem certain lands 
under the provisions of the  Dekkhan Agriculturists^ Relief Act; 
alleging th a t a deed (exhibit 16) which he had executed to the 
defendant, and which is on its face a deed of sale, was in reality 
only a deed of mortgage, the defendant having promised at the 
tim e of the execution of the deed th a t he ivould allow the lands
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(1) (1890) 22 All. 149.
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(3) (1906) 30 Bom» 426.
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conecrnerl to Le redeemed on paym ent of the money advanced. 
The defendant iuter alia replied tlia t exhibit 16 was in  fact, 
■what it is in appearance, a deed of sale.

The learned Judge o£ the Court below fram ed upon this point 
the second issue^ which is in these term s ; Is  the sale-deed passed 
to defendant proved to be really a mortgage, redeemablo on the 
term s stated in the p lain t ? ”  On th a t issue the Judge w ent into 
all the evidence tendered, and found the issue in the negative.

I t  is now urged for the appellantj who was the plain tiff in  the 
Court below, th a t the frame of this issne is in co rrec t; and th a t we 
should remand the ease for a decision upon fi reformed issue 
as to whether exhibit 16 was obtained or induced by  the defend­
ant by moans oi; fraud or misrepresentation, w ithin the meaning 
of proviso I  of section 92 of tlie Indian ’Rvidcnce Act.

The only question before us is whether the su it should be 
remanded for re tria l upon the suggested issue or not. W e are 
of opinion th a t it  should not bo remanded. As we have said, 
the learned F irs t Class Subordinate Judge w ent into all the 
evidence whicli was tendered before him  on the  case which the 
plaintiff then set up. T hat case, as the judgm ent shows, was 
based iipon the applicability of section lOA of the Dekkhan 
Agricuiturists^ Relief Act, a section which has been subsequently 
added to th a t statute, w ith a view of getting rid  of the  difficulty 
created by section 92 of tho Evidence Act. I t  was afterwards 
discovered, during tho hearing, that section lOA of the D ekkhan 
Agriculturists'’ Helief A ct had not been extended to the district 
from which the suit came. That, hoAvevor, was the plaintiff^s 
case, as it was made before tho try ing  Court, and it seems to us 
th a t the plaintiff is now seeking to rnako a now case in so fa r as 
he endeavours to  base his casoj not upon a separate oral agree­
ment, bu t upon some fraud, which would inv ite the application 
of proviso I  to scction 92 of the Evidence Act.

The material portion of the plaint upon this point is para, 2 
which is in these terms :

"  P laintiff having hypothecated in wa-iting the said lauds as 
mentioned above to tiie defendant, about the 17th day of April 
1905 A. D.j asked th e  defendant to tak e  in w riting  a possessory
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moxtgage of tlie said lands and on tlie security  of fclie said lands 
to advance more money to lilra as tho plaintiff was dunned for 
paym ent by creditors to  whom snndry debts were due. The said 
defendant replied tlia t he would advance more mon&j if a sale- 
deed were given in  w riting  and that he wonld surrender the 
lands when the principal is paid by m aking an account on the 
basis that the  sale-deed wa« a possessory mortgage-deed. 
Accordingly having made an oral agreement th a t  the lands should 
be surrendered when the principal and in terest were paid on. 
m aking an account^ defendant made as he liked an aceouut of 
the principal and interest in respect of tbe dealings^ and the 
defendant told me th a t he would advance to me a further loan 
of Rs. 1,100 and took from me a registered deed of sale intended 
to be treated as a deed of mortgage for the total amount of 
Es. 6,500.”

That is how the plaintiff put his case in the p laint. In  his 
deposition^ which is exhibit 14, he puts i t  in the same way by 
saying “ defendant promised to allow redem ption in  the presence 
of the w riter and tbe witnesses to the deed.” The plaintiff’s 
case then was th a t he signed the deed (exhibit 16) know ing it  to 
be a deed of sale,.but th a t there was a t the same tim e an oral 
agreement ’’ made by the defendant th a t the defendant would 
trea t i t  as a mortgage and he (the plaintiff; relied upon that 
“ oral agreement.’  ̂ Ih e re  was no allegation of any fraud or 
other circumstance which would invalidate the agreement.

I t  seems to us th a t upon these facts the case fails within the 
prohibition enacted by section 92 of the Evidence Act^ which in 
such a case forbids the reception of evidence of any  oral agree­
m ent or statem ent for the purpose of contradicting, varying, 
adding to, or subtracting from the w ritten terms of the contract.

I t  may be th a t upon this point; the earlier cases are somewhat 
difficult to reconcile_, bu t the law has recently been discussed by 
this Bench in  two decisions where previous rulings are 
examined. These two cases a re ; Dagdu v. WamoA'  ̂ and 
Sm ffira  Malappa v. Bamappa^^K We follow these decisions which 
in  our view correctly in terpret section 92^of the^Evidence Act, as 
expounded by the Judicial Committee in the case of Ballekhen Dm 
V . TF, F» Zegge^^\

(1) (1910) 35 Bom, 93. P) (1009) 34 Eom. E9. (3) (1899) 22 All. 140,
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1910. I t  seems to  m  tb a t  under the iawj as i t  stands in  sueh cases as 
this, ifc is nob open to the Court to enter upon a defence which, in 
substance, consists of an allegation of an  oral agreement varying tlie 
Tv^rittea documentj and if i t  is the desire of the Legislature th a t such 
defences which are of a very common occurrence in these cases, 
shcpld be investigated and dceided by the Courts^ then  the only 
course to secure th a t end is to extend section lOA of the Dekkhan 
A griculturists’ Belief Act to the districts where i t  is desired th a t 
tbe Court’s powers in this respect s]ionld be enlarged.

For these reasons wo afih'in the decree under appeal and dis­
miss the appeal witli costs.

Decree covjkmefL
0.

CRIMINAL AP.PELIiA.TK.
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Before Mr. Juftlloe Batehelop and Mr. Jus/.lcd Rao>

EMPEllOR V. KAi:iEKHA.N SA.KDA;niCf tAN.®

BomBay JDidrici Municipal Afli {Bomhaij Ael I I I  o f 100T), socUm OO’f — 
Mttmei'paliiy-^ Pernimion of t h  Municipality—Building ci, m ill wJmh 
Intel fallen doivn—Ahsencfi o f 2)ernihslon~~Malfiritd recomtrucllon'—Bre.cl- 
ifig a building.

The aefmsod a]ipli,od to l-lio iM.uuicijmlity ou liio Api’il 19.10 for leave
to  roi-'oiisti'uc.t a wall of Wr Iioû ô wliicIi, liadfallon down. IJndo.r snl,)-soolii,on -I

Cj'iininal Appeal Ko. iWl di: 1010. 

tT lic material poi'tioii of ,ser;{iion 90 riiiiy iin follows

96. (1) Bc.forc lioginiiing to oroci- any or to ultoi* oxlioi'nally ov iuld
to any oxisfciiig biiilcling, or to rcooiiHtnict any poi’tiou of a buiUliiig
iu j'ospttet of wliicli tlie Muiiioipiility is mnpowiU'ed liy fidctioii 92 to ciiforco ;i 
removal Or aot-laolr, tho por.‘?ou iiitondlug sa to l)uUd, altin’, or add bIuiU give ti) 
tLcMiimtnpaliby notice thcreoEiu w iUug ....................................

(5) Wlioevor begins or makes any lyalMinj,̂  ov alteration or ad<litiou without giving 
tlio notice sequii’acl hy suh-soctiou (I), ov without funiishing the documents or 
affording tlio ial:ot'matio,n ahovc prcscri1:)edj or oxccpt as )ti‘ovid()d iu sut-pscction (4), 
witliont awaiting, or in any manner coutravy to, such legal orders of tlic 
Municipality as may be issued under this section, or iu any otiher respoef; eoiitvary 
to tho pi'ovifiion.̂  of thi.'j Act or of any hy-law in forco thoroundor, shall ho 
punished with fine whi(di may extend to oao thousand ruptifta.


