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into an offence against Indian Penal Code charged againsh the
person arrested when brought before the Court; nor does ib
appear from the report that the question was argued. That has
therefore no bearing upon the question now under consideration.

For the above veasons we hold that both under section 183
of the Criminal Procedure Code as regards offences committed in
London and apart From that section as regards offences committed
in British India neither the jurisdiction of the Magistrate to
inquire into the case, nor the jurisdiction of this Comrt to fry if,
can be affected by any illegality in connection with the rearrost
of Vinayak which may have occurred at Marseilles,
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SOMANA BASAPPA (or1@1NAL Prarytirr), APentTANT, v. GADIGEYA
KORNAY A (orieIvaL DureNpaNt), RusPoNDENT.®
Lvidence Aot (L of 1872), section 92, proviso I—Delkhan Agriculterists Relicf
Aot (XVII of 1879), section 10 AN ~Redemplion suit—~Sale in reality
o mortgage—Lvidence of orval agrecnent varying the written docmuments
The plaintiff brought a redemption suib under the provisions of the DNekkban
Agriculturists” Relief Act (XVII of 1879) alleging that the deed which he had

* Iirst Appeal No, 215 of 1009,

1) Section 10.A. of the Dekkhan Agricnlburists’ Bolief Act (XVIT of 1879)—

104, Whenever it is alleged ab any stage of any suit or proceeding to which an
agriculburist is a parky that any transaction in issue entered into by such agricultmrist
or the person, if ary, tarough whom he claims was a transaction of such a nature that
the rights and liabilities of the partics thereunderare triable wholly or in part under
this chaptor, the Court sball, notwithstanding snything contained in section 92 of
the Indian Evidence Act, 1872, or in any othor law for the time being in force, have
power to inguire into and determine the real nature of such transaetion and decide
such suit or proceeding in aceordance with such determination and shall be ab liberty,
notwithstanding anything contained in any law as aforesaid, to admit evidence of any
oral agreement or stabeinent with o view to such determination and deeision ;

Provided that such agriculturist or the person, if any, through whom he claims
was un agriculburist at the time of such tyansaction:

Provided further thab nothing in this section shall be deemed o apply to any
suit $o which a boat fide trangterce for value without notice of the resl natnre of sach
fransaction or his vepresentative is a party wherc snch transferec or representative
holds wnder o registered deed executed more than twelve years before the institution
of auch suits
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exeeuted to the defendant, though on its face o deed of sale, wus In reality only
o tdeod of mortgage, the defendant having promised at the tiwe of the exceution
of the decd that he would allow redowption on payment of the money advanced.
The dofendant veplied that the transaction was sale.

The First Class Sahordinate Judge of the Dharwar Distriet™to which seetion
10A of the Dekkhan Agriculturisty’ Relief Aot (KVIL of 1879) was not extended
found on the evidence, that the deed parsed by the pluintitt was not proved to
be veally 8 mortgage and dismissed the suit,

The plaintift appealed wrging that the proper fssue i the ecase was as to
whether the sele-doed wias nob obtained or induced by the defendant by means
of fraud or wisrepreseutation within the weaning of provise I of section 92 of
the Bvidence Act (I of 1872) and prayed fox o remiud

Held, confimning the decree, that the pluintiff sought to make a new case in
appeal in so far ag be endeavoured to hase his ease, uob upon & separate oral
agreewent, but upon some fraud which would invite the application of
proviso 1 of section 92 of the Hvidenee Act (I of 1872),

Ield, fuvther, that in the districts to wlhicl scetion 10A of the Dekkhau
Agrioulturists’ Reliet Act (XVIT of 1874) wus 1ot extended, it was nob open to
the Cowt to cuter upon o defence which cousisted of an allegation of an oral
agreement varying the writhen contract,

Dagdw v. Nanall) and Sungire Muluppe v. Rameppa), Lollowed,

Batkishen Das v W, o Legge®), referved o,

irsr Appeal from the decision of R. G. Bhadbhade, First
Clags-Subordinate Judge of Dharwar, dismissing Original Suit
No. 383 of 1908.

The plaintiff sued to redeem the lands in suit under the
provisions of the Delkkhan Agriculturists’ Relief Act (XVII of
1879) alleging that he passed the deed in the form of sale on the
promise of the defendant that he would treat the transaction as
mortgage.

The defendant answered that the transaction was sale and nob
mortgage.

One of the issues raised by the Subordinate Judge on the
pleadings of the parties was, “Is the sale-deed passed . to
defendant proved to be really a morigage redeemable on the
terms stated in the plaint?” The Subordinate Judge after
having reviewed all the cvidence and the circumstances and

@) (1910} 85 Bom, 93. &) (1909) 84 Bow. L0,
() (1800) 22 Al 146,
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having regard to the fact that section 10A of the Dekkhan
Agriculturists’ Relief Aet (XVII of 1879) was not made appiicable
to the Dharwar District, found the issue in the negative and
dismissed the suit. In support of his decision the Subordinate
Judge velied on Balkishen Das v. W. F. Legge® and Dattoo v.
Ramchandra®.

The plaintiff appealed.

Branson with Nilkant Afmuran for the appellant (plaintiff) :—
The issue raised by the Subordinate Judge was not the proper
issuc in a case like the present. The case should he remanded
after framing a proper issue., Our case is that the simultaneous
promise on the part of the defendant to veconvey on repayment
without any intention of fulfilling it was a misvepresentation and
proviso I of section 92 of the Evidence Act beecomes applicable.
In the abgence of such promise the plaintif would not have
executed the document. We rely on Abaji v. Lazman®. The
question of fraud should have been considered.

Ooyaji with ¢ 8. Mulgavkar for the vespondent (defendant) s-e
The frame of the issue in the lower Court was correct. Fraud
was not alleged either in the plaint or in the plaintif’s deposition.
The Subordinate Judge was at first under the impression that
section 10A of the Dekkhan Agriculturistsy’ Relief Aet was
extended to the Dharwar District, He, therefore, recorded all
the evidence which the parties had to adduce in the case. The
plaintiffi execubed the deed fully knowing that the transaction
was sale, therefore, no evidence can be admitted to prove that

“the transaction was of a different nature: Sangira Malepps v,
Ramappa®, Dagdu v. Nama®,

BATCHELOR, J. : ~The plaintiff heve sued to redeem certain lands

under the provisions of the Dekkhan Agriculturists” Relief Act,

alleging that a deed (exhibit 16) which he had executed to the
defendant, and which is on its face a deed of sale, was in reality
only a deed of mortgage, the defendant having promised at the
time of the execution of the deed that he would allow the lands

(1) (1599) 22 ALl 140, (3 (1908) 30 Bom, 426,
{2) (1905) 80 Bom. 119, {4 (1909) 84 Bom, 59,
(3 (1910) 85 Bowm, 92.
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1010, concerned to be redeemed on payment of the money advanced.
somnca  The defendant inter alia replied that exhibit 16 was in fact,

Basarrs  what it is In appearance, a deed of sale.
e

%gg*;ﬁ’t The learned Judge of the Court below framed upon this poing
the seeond issue, whieh is in these tering : ““ Is the sale~deed passed
to defendant proved to be really a mortgage, redeemable on the
torms stated in the plaint 7  On that issue the Judge went into
all the evidence tendered, and found the issue in the ncgative.

It is now urged for the appellant, who was the plaintiff' in the
Court below, that the frawe of this issue is incovreet ; and that we
should remand the casc for a decision upon a reformed issue
as to whether exhibit 16 was obtained or induced by the defend-
aub by means of fraud or misrepresentation, within the meaning
of proviso T of scetion 92 of the Indian Fvidence Act.

The only question before us is whether the suit should be
remanded for retrial upon the suggested issue ov not. We are
of opinion that it should not be remanded, As we have said,
the learned First Class Subordinate Judge went into all the
evidence which was tendered hefore him on the case whieh the
plaintif then sct up. That case, as the judgment shows, was
based upou the applicability of section 10A of the Dekkhan
Agriedituristy’ Reliel’ Act, a section which has been subsequently
added to that statute, with a view of getting rid of the difficulty
created by section 92 of the Bvidence Act, It was afterwards
discovered, during the hearing, that seetion 10A of the Dekkhan
Agriculturists’ Relief Act had not been extended to the district
from which the suit came. That, however, was the plaintiff’s
case, as it was made before the trying Court, and it secmns to us
that the plaintiff is now secking to make 2 new case in o far as
he endeavours to base his ease, nobt upon a separate oral agrec-
ment, but upon sowe fraud, which would invite the application
of proviso I to section 92 of the Evidence Act,

The material portion of the plaink upon this point is pava, 2
which is in these terms:

“Plaintift having hypothecated in writing the said lands as
mentioned above to the defendant, about the 17th day of April
1905 A, D., asked the defendant to take in writing a possessory
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mortgage of the said lands and on the security of the zaid lands
to advance more money to him ag the plaintiff was dunned for
payment by creditors to whom sundrvy debts were due. The said
defendant replied that he would advance more money if a sale
deed were giver in writing and that he would survender the
lands when the prineipal is paid by making an account on the
basls that the sale-deed was a possessory mortgage-deed.
Accordingly having made an oral agreement that the lands should
be surrendered when the principal and intercst were paid on
making an account, defendant made as he liked an account of
the principal and interest in respect of the dealings, and the
defendant told me that he would advance to me a further loan
of Rs. 1,100 and took from me a registered deed of sale intended
to be freated as a deed of mortgage for the total amount of
Rs. 6,500.”

That is how the plaintiff put his case in the plaint. In his
deposition, which is exhibit 14, he puts it in the same way by
saying “defendant promised to allow redemption in the presence
of the writer and the witnesses to the desd.” The plaintifi’s
case then was that he signed the deed (exhibit 16) knowing it to
be a deed of sale, but that there was at the same time an “oral
agreement” made by the defendant that the defendant would
treat it as & mortgage and he (the plaintiffy relied upon that
““oral agreement.”” ‘Lhere was no allegation of any froud or
other cireumstance which would invalidate the agreement.

1t seems to us that upon these facts the case falls within the
prohibition enacted by section 92 of the Evidence Act, which in
such a case forbids the reception of evidence of any oral agree-
ment or statement for the purpose of contradicting, varying,
adding to, or subtracting from the written terms of the contract.

It may be that upon this poinb the earlier cases are somewhat
difficult to veconcile, but the law has recently been discussed by
this Bench in two decisions where previous rulings are
examined. These two cases are: Dagdu v. NomeW and
Sangira Malappa v. Ramappa®, We follow these decisions which
in our view correctly interpret section 92 of the Evidence Act, as
expounded by the Judicial Committee in the case of Balkishen Das
v. Wo P Legge®. : v

(1} (1910) 35 Bom. 93, () (1009} 34 Bow, 59, (3) (1690) 22 Al 149,
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1910, It seems to uy that under the law, as ib stands in such cases ag
“omaxa  thig, ib is nob open to the Court to enter upon a defence which, in
Bashues substance, consists of an allegation of an oral agreement varying the
~ written document, and if it is the desire of the Legislature that such
defences which are of a very common occurrence in these cages,
shauld be investigated and decided by the Courts, then the only
course to secure that end is to extend section 10A of the Dekkhan
Agriculturists’ Relief Act to the districhs where it is desived that
the Court’s powers in this respect should be enlarged.
For these reasons we affirm the deevec under appeal and dis-
miss the appeal with eosts.
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CRIMINAL APPRLLATE.

PSRRI

Before i Justice Datelelor and M. Justico Raos
BEMPEROR » KALEBKITAN SARDARKIIAN,*

Bombay District Municipal Ast (Bombay det ITT of 1901y, scction 6% --

Noueff;gr' 1 Munieipality— Perinission of the jlluv-nicipalit_;;»:ﬂ'u,ilclinf/ o wall /zlvﬁiciz

MRS had fallon dowir~—dbsence of periission~~Malerinl reconstruction— Lveel-
ing o Suilding.

" The aesused applisd to the Munieipality on tha 18th April 1910 for loave
to roconstruct o wall of his house which had fallen down.  Under sih-zostion -

* Cyiminnl Appeal No, 301 of 1010,
t The material porvion of sechion 06 yuns ag follows =~

96, (1) Before beginuing to orech any building, or to alter exbornally ov add
to any existing building, or to recoustruet any projucting porgion of a building
in respeet of which the Municipulity is ompowered Dy scction 92 to enfuree a
vemoval or seb-baek, the porson intending s to build, alier, or add shall give to
the Municipality nobico thereof in writing ciaiersnisno v st

(5) Whoever beging or makes any building oy alteration or addition withont giving
the notice requirved by sub-soetion (1), or without furaisling the documeunts or
affording the information above preseribed, or exeept as provided n suk-gseetion (4),
withont awaiting, or in any wanner conbrary to, sueh logal orders of the
Municipality ng may be issued under this seetion, or in any oblier respoct contrary
to the provisions of this Act or of any by-daw in force bherenuder, shall be
punished with flae which may exterd to ono thousand ropees. ‘



