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C R IM IN A L  JU B ISB IO T IO K *

S pec ia -l  T r ib ij n a l  u n b e e  A ct X I V  o p  1908*

Before, S ir  Basil Bcott, E t,, Chief Justice, M r, Jtcstice CJianimwlcar 
and M r. Justice Heaton,

EirrEsOR v. V in a y a k  D&m o d a s  S a y a r k a r  a n d  o sh e r s .*
October 6.

lUjfect of illegal arrest on trial of aacused— Criminal Proeedufe Code — -----------
{Act V  o f  1898), section  ISSO-^—Extradition,

Where a man is iu tiie coxmtry and is eliargei before a Magistrate witl\ 
an offence under the Penal Code, it will not avail him to say that he was 
brought there illegally from a foreign country.

The principle upon which English cases to this effect ave based \uiderlies also 
section 188 of the Criminal Procedure Code (Act V of 1893),

One  Vinayak Damodat Savarkar and 87 other accused^ 
charged w ith conspiracy under sections 121, 12lA , 122 and 123 
of the Indian Penal Code, were committed for tria l before a 
Special Bench constituted under the Criminal Law  Amendment 
Act (X IV  of 1908). Savarkar, who had been arrested in England 
and brought out to India under the Fugitive Offenders Acfc, 1881, 
stated th a t he had escaped from police custody at Marseilles 
and had been recaptured. Relying on the fact of his having s e t ' 
foot in France, he now claimed the asylum of th a t country, and, 
contending th a t the Court has no jurisdiction over him, took 
no further part in  the trial.

The Court declined to discuss m atters connected w ith in ter­
national law and the tria l proceeded against all the accused jointly.

■̂ 'Special Ecnch eases Nob. 2j B and i  o f 1910.

(1) Section 188 of the Criniiiial Procedure Code (Act V of 1893) I'uas as follows 
When a Native Indian subject of Her Majesty commits au offence at auy place with­
out and beyond the limits of British India, or when auy British subject commits an 
offence in the territories of any Native Princc or Cliief ia India he may
bo dealt with in respect of such offence as if ib had been committed at any place 
within British India at ■which he may be found: Provided that no charge as to any 
such offence shall be inq.uired into in British India unless the PoliUcal Agent, if 
there is one, for the territory in which the offence is alleged to have been 
committed, certifies thsifc, in his opinion, tho chargo ought to be inquired into in 
British India, and, where there is no Political Agent, the sanction of ths Local Gov- 
eramont shall be required .
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1910. In  the course of the hearing, however, questions were p u t in 
the cross-examination of a police witness w ith the object of 
showing th a t the rearrest of Savarkar a t M arseilles was illegal 
and th a t the Court had no jurisdiction over him and th a t, 
therefore, the other accused could not be tried  jo in tly  w ith  him. 
The point as to the relevance of the illegality (if any) of the 
rearrest was therefore argued, and for the purposes of the 
argum ent i t  was assumed th a t the rearrest had, in fact, been 
illegal.

Jar dine, A cting Ad vocate-General, w ith WeUhn, Veliulcar and 
Nicholson for the Crown,

The accused has been found in B ritish India w ith in  the 
meaning of section 188 of the Criminal Procedure Code.

. In  Empress v. Maganlal^^^ the same w ord, in  the  Foreign 
Jurisdiction'and Extradition  Act (X K I of 1879), wa?) held to mean 
“ actually present T hat case followed The Queen v. 
la  Muhammad Y ,im if-w hdinv. Queen-JEmpress^^^ the P rivy  Council 
expressly precluded themselves from laying down any  law  as 
to what would bo the consequences of the arrest therein. There 
was no desire to press the case, and the only question they  had 
to decide was as to  the illegality of the arrest^ not, as to the 
illegality  of the proceedings consequent on the arrest. T h at case 
was considered in Soiha and Baggih v. See
also Cockhurn, 0 . J.^s charge to the G rand J u ry  in  the case 
of Q;itee% v. NeUon, and B ra n d i  Again in  Bmperor v. B a va h  
Kesigadu^^^ i t  was held th a t the^question w hether the officer who 
effected the arrest was acting w ithin or beyond his powers did 
not affect the question of w hether the accused was gu ilty  or not 
o£ the offence charged,

BapUsfa for certain of the accused.

Section 188 does not apply, although sanction was given under 
it. I t  only applies to cases where the offence has been committed 
outside B ritish India. See Queett-Bmpress v. Qanpafrao Ran"

(I) (1882) 6 Bow. 622. (3) (1807) L. E, U  I. A. 137.
m  (1858) 27 L , J. M. C. 48. m  (1899) P. K. Ko. 6 oi 1899 Or.

(5) (1902) 20 Mad. 124.
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chanclra^^K Again the word fonad ”  m ay he taken to  mean 
actually p re se n t/' b u t not ‘̂'illegally arrested and brought hy 

force/^ im press  v. Magmlal^^^ was entirely hased on English 
decisions ; they  do not apply here. On the o ther hand the Privy 
Council in  YtmifHid-dinh  casê ®̂  held the arrest illegal and quashed 
the  proceedings on th a t ground. Dixon v. implies that
the im portant question is w hether the accused has protested 
against the jurisdiction a t  the outset.

Counsel fu rth e r pressed arguments based on a contention that 
the ' enquiry had been entered upon before sanction given under 
section 18S.

S c o t t ,  0 . J. ;—.The accused V inayak Dam odar Savarkar was 
committed to this Court by Mr. Montgomerie, F irs t Class Magis­
tra te  of N asik, for tria l upon charges fram ed under sections 121, 
122 and 123 of the Penal Code. At the commencement of the 
tria l here the accused said th a t he w ould take no part in the 
tria l hu t asked for an  adjournment and for facilities to  make to 
the British and to the French Governments representations re­
garding w hat he contended was his illegal arrest in  Marseilles 
after he had escaped from the custody of police officers charged 
w ith the duty  of bringing him from England to Bombay, His 
application was refused on th e  ground th a t i t  was beypnd the 
province of th is Court to do anything more th an  try  him  for the 
offences in respect of which he had been committed for trial. 
The tria l then  proceeded against him and other accused jointly 
charged w ith him. A fter certain witnesses had been examined 
M r. Baptista appearing for certain of the accused wished to put 
questions to one of tbe police witnesses regarding the escape and 
rearrest of V inayak a t  Marseilles w ith a view to show that the 
rearrest was illegal and w ith  the intention of contending thereon 
th a t the tr ia l of V inayak was w ithout jurisdiction and that, if so, 
the trial could not proceed against the prisoners charged jointly 
w ith him. ’

The Court upon this heard arguments as to w hat would be the 
effect on the tria l of proof th a t the arrest was illegal.
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1910. '

(1) (1894) 19 Bom. 105,
(2) (1882) 6 B o m . ^22,

(3) (1397) L .  n .  24 I . ^ ,1 3 7 .
(4) (189Q) 25 Q. B. D. 249,
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1910. The learned Advocate-General witlioui) adm itting any of the 
allegations made regarding the rearrest a t Marseilles contended 
th a t the circumstances of V inayak 's rearrest wore irrelevant.

This contention iŝ  in  our opinion, correct. I t  appears th a t 
M r. Montgomerie, a F irs t Class M agistrate a t N asik, upon a com­
plain t duly authorised under section 196 of tho Criminal Pro­
cedure Code and sanctioned so far as it concerned offences corn” 
m itted out of Ind ia  under section 188^ issued a w arran t directing 
th a t V inayak should be brought to Nasik from Bombay where he 
was expected to land on or about the 22nd of Ju ly  1910 to be 
dealt w ith according to law. V inayak arrived in Bombay as 
expected having been sent out to India under the Fugitive 
Offenders Act b y  a M agistrate in London, and was taken  to 
N asik under Mr. Montgomerie's w arrant. The charges against 
him  were there investigated by Mr. Montgomerie under the  pro­
cedure prescribed by the Criminal Law Amendment Act, 1908, 
and he was then  committed for tria l to thi,s Court as already 
stated. For tho purpose of argum ent we w ill assume that 
V inayak escaped from custody a t Marseilles and was rearrested 
there by the B ritish Police under circumstances not authorised 
by the w arrant which they held or by  section 66 of the Criminal 
procedure Code or section 28 of the Fugitive Offenders Act.

IT

The argument based by M r, Baptista on these assumptions is one 
which has often been advanced before, bu t so far as we are 
aware always w ithout success.

Where a m an is in  the country and is charged before a 
M agistrate wifch an offence under the Penal Code it will not 
avail him to say th a t he was brought there illegally from a 
foreign country. This appears very clearly from Lord Chief 
Justice Cockbiirn’a charge to the Grand Ju ry  in The (lim n  v. 
Nehon and I t  was held th a t George W illiam Gordon
had been by an illegal and unw arrantable act arrested and 
conveyed by the Governor and Gustos of K ingston in Jam aica to 
M orant Bay in  th a t island, and there placed before a M ilitary 
Court M artial adm inistericg M artial law in M orant .Bay, b u t not 
in Kingston. The Lord Chief Justice however held th a t having

(1) Charge to tlie Grand Second Edition, in tlio csa;e o“ Qncen y. 2feUon
Brand, p. IIS,
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been brought w ith in  the am bit of Marbial law  he was liable to foe 
tried  under it. He said (a t pp. 118 and 119), W hen M r. Gordon 
was brought w ithin the am bit or sphere of th e  jurisdiction of 
M artial law—assuming always, on this p a r t of the case, th a t there 
was such a jurisdiction-—it seems to me th a t ifc was no t for the 
parties adm inistering the M artial law to inquire how he had been 
brought there. I  will illustra te  the m atter by a case which ha« 
happened before now. Suppose a man to  commit a crime in 
this country, say murder^ and th a t before he can be apprehended 
he escapes into some country w ith which we have n o t an 
E xtradition  Treaty, so th a t we could not get him  delivered up 
to us by the authorities, and suppose th a t an English police 
officer were to pursue the malefactor, and finding him in some 
place where he could lay hands upon him; and from  w hich he 
could easily reach the sea, got him  on board a ship and brought 
him  to England, and the man were to be taken in the first 
instance before a M agistrate, the M agistrate could not refuse to 
commit him. I f  he were brought here for tria l, i t  would not 
be a plea to the jurisdiction of the Court th a t he had escaped 
from justice, and th a t by some illegal means he had been brought 
back. Ifc would be said  ̂N ay, you are h e re ; you are charged 
w ith having committed a crime, and you m ust stand your, trial. 
We leave you to  settle w ith  the party  who m ay have done an 
illegal act in  bringing you into this position ; settle th a t with 
h im / So here, although if Mr. Gordon had not been pu t fco 
death, but had been subjected to some m inor punishment^ some of 
those scourgings or other things that we have heard of in 
Jam aica—“if he had come to England and had brought an action 
for damages against Governor Eyre, it m ay well be th a t a ju ry  
of Englishmen, presided over by an English Judge, would have 
awarded him exemplary damages for the wrong th a t had been done 
him ; but th a t does not affect the question we are now considering, 
namely, whether, having been brought w ithin the am bit of the 
M artial law, he was liable to  be tried under it. I  cannot bub 
th in k  th a t he was."”

The report of In  re ParisoW  affords tw o instances in which 
the same view was taken by the Coui’t  upon protests being made

1910.
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n 1972—3
U) (18S9) 5 T, L. l\. 344.
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by prisoners as fco the illegality of thoir arrests outside the B ritish 
M and , In  one case the arrest was in Brussels | in  the other 
ill Jersey.

Ill 1-cG parte Scott̂ '̂  ̂ the alleged illegality of .an  arrest in 
Brussels was held to be iiTelovant.

Tiie principle upon which those eases axe based underlies also 
seciion 188 of tho Criminal. Procedure Code whiehj in that 
V inayak; a N ative Indian subject^ is charged in k r  alia  in  respect 
of certain offences committed in London^ applies to this ease. 
U nder th a t section i t  has been held in M ripm s v. Mnganlal^^'^ 
th a t a Native Indian  subject arro,sted w ithout a w arran t by British 
Indian Police in a N ative S tate and l)rought to Ahmedabad was 
‘ found  ̂ in Ahmedabad ,so as to give jurisdiction to the Magis­
tra te  at th a t place. This decision followed th a t of 14) Judges 
sitting  in the ease of The Qneeu v. where it was held
th a t a man is *■ found  ̂ for the puuposcs of crim inal jurisdiction 
under 18 and 19 Vict.^ c. 91  ̂s. 21, wherever he is actually  present 
whether or not he has been brought to  th a t place against hia w ill

Mr. B aptista has however relied upon the  judgm ent of the 
Judicial Committee in Muhcmmud Ttim f-uchdm  v. Qneen-Mnpress^'^^ 
as hei^g inconsistent w ith the case relied upon by the prosecution 
sincB'’the Judicial Gommittee hold th a t an arrest of a Hyderabad 
subject a t a station on a railway line in the H yderabad State over 
which the Queen-Empress had no general crim inal jurisdiction 
was illegal Jind advised H er Majesty th a t tho w arran t and arrest 
and the proceedings thereon should be set aside.

I t  is to be observed however th a t tho Lord Chancellor in 
delivering judgm ent was careful to point out th a t their Lordships 
were called upon to pronounce titeir opinion as to the legality of 
the arrest, bu t they had nothing to do w ith the question whether 
or not if  the accused had been found w ithin B ritish Territory ho 
could have been law fully tried and convicted; nor w ith  the conse­
quences of the  arrest being lawful or otherwise. The judgm ent 
does not purport to deal w ith the question w hether an illegal 
a-rrest in  foreign territo ry  vitiates an inquiry by a M agistrate

(I) (1820) 9 B. & 0. 4d6, 
m  (1832) G Bonn 623.

m  (1858) 27 L. S. M. 0. 48. 
C'l) (1.8f>7) L. Pw 24 I, A. 137,
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into an offence against Ind ian  Penal Code charged against the 
person arrested when brought before the Courfc; nor does it 
appear from the report th a t  the question was argued. That has 
therefore no hearing upon the question now under consideration.

For the above reasons we hold th a t both under section 183 
of the Criminal Procedure Code as regards offences committed in 
London aud apart from th a t section as regards offences committed 
in B ritish Ind ia  neither the jurisdiction of the M agistrate to 
inquire into the  case, nor the jurisdiction of th is  Court to try  itj 
can be affected by auy illegality in  connection w ith the rearrest 
of V inayak which may have occurred a t Marseilles.

K . M C I. K .

1910.
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APPELLATE OIVIL.

Before Mr. Justice Batchelor and M r, Jtigtiee Bao.

fciOAIANA BASAPPA (original PiAiNTirp), A peellakt, v. GADIGEYA 
KOIOTAYA (oEiGiJTAL Defendaht), Ebspohdent.*

Evidence Act ( / o f 1873), section 92, j^yoriso I —DeHJian AgHcuUmists' Belief 
Act { X V I I  o f 1879), section lOA^^'i—Medempfion suit—&o2e m  rcaUti/ 
u mortgage—Evidence q f oral agreement vm'^hig the m'itf-en dociment,
Tlie plaintiif brouglit a redemption suit under tlio provisions o£ tlie IJekklian 

AgcicuItTJi'ists’ Belief Act (XYII of 187&) allegiag that tlie deed wliicli he liad

* Plrsii Appeal No. 215 of 3909.
(1) Section lOA of the Dekktan Agl'icnlturists’ Edief Act (XVII of 1879)-™ 
lOA. Whenever it is alleged at any .stage o? any suit or proceeding to which aft 

agriculturist is a pai’ty that any transaction iu issue entered iato by sncli agriealtnrisf: 
or the persous if aay> through whom he claims was a transaction of such a nature that 
the rights and liabilities of the parties thereunder are triable wholly or in part under 
this chapter, the Court shall, notwithstanding anything oontained in section 93 oi 
the Indian Evidence Act, 1872, or in auy other la'.v for the time being in force, havo 
power to inquii'e into and determine the real nature of such transaction and deeide 
snch suit or proceeding in accordance with such determination and shall be at liberfcyj 
notwithstanding anything contained in any law as aforesaid, to admit cvidenco o£ any 
oral agreeme0t or statement 'vvith a view to such determination and decision;

Provided that such agriculturist or the person, if any, through whom he claims 
was tm agi’icultarist at the time of such tvanssactioii;

Provided further that nothing in this section shall he deemed to apply to any 
suit to whioh a load fide transferee for value without notice of the real natnre of sneh 
transaction or his representative is a party where such transferee or rejn'esentative 
holds vinder a registered deed executed raora than twelve years before the institniaon 
of such stiiti,

Wovemier 15,


