VOL. XXXV} BOMBAY SERILS,
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Before Mr, Jusii.e Robertson.

FAKIRUDDIN niy AMIRUDDIN ZIAWOODDIN, Pramrirs, ¢
ABDUL HUSSEIN PEERBHOQY, DerErpaxm.®

Makomedan Law-=Ilinor—Right to sell minor’s property—-Necessily—
Bond fide purchaser withowt nolice.

By a deed of conveyance dated 19th January 1904 one N. purported to
convey on behalf of herself and her minor son, the plaintiff, certain immoveable
property o the defendant for the consideration of Rs. 7,000. On the same
day N. passed an indemnity bond in favour of the defendant indemnifying him
against the claim of the plaintiff. The plaintiff sued to have the said deed of
conveyauce declared void and fora declaration that the plaintiff was eatitled
to the whole of the property purported to be conveyed.

Held, the plaintiff was entitled to succeed on the grounds that (1) there was
absolutely no evidence that the sale was in any way necessary for the mainten-

ance of the minor, (2) the purchaser was not & dend fide purchaser withont

notice of the plaintiff’s rights.

The purchaser of an estate who takes with notice of a breach of trust is in
the samse position as the vendor who committed the breach of trust.

TuE FACTS of this case appear suficiently from the Judn mcnt
Weldon and Kanga for the plaintiff, s

There was no necessity for Noorbibi to sell the property.
Bven assuming such necessity, Noorbibi eould not have sold the
property without the order of the Court; Babe v. Skivappal,
Sita Ram v. Awmir Begam®, Pathwmmalbs v. Vittil Ummachabi®,
Nor would the sale be binding even so far as Noorbibi’s Ith
share in the property is concerned, since she has squandered the
cash portion of her share as also the income of the whole property
belonging to herself and the plaintiff’; she has therefore lost her
interest in this immoveable property, for if an account were
talken she would he found indebted to her son, This being so
the defendant, who is a purchaser from her, would simply stand
in her shoes and could not possibly claim to be in a better
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position. The income of the property was quitc sufficient to
maintain the minor,

The defendant was not a bond fide purchaser without notice of
the plaintiff’s rights. This is clear from the fact $hat when he
bought the property he took from Noorbibi an indemnity bond,

Jaffer Rahimtulla for the defendant.

ROBERTSON, J.:~—1In this suib the plaintiff prays for a declaration
that a certain sale-deed of the 19th January 1904, whereby Noor-
bibi purported to convey certain immoveable property, situate
at Ripon Road, to the defendant, is void; that the said deed
might be set aside and the plaintiff declared the owner of the
whole of the said property ; and further, that the defendant be
ordered to reconvey the said property to the plaintiff and to
deliver up possession. He also prays for an account of the rents
of the said property since the 19th January 1904, ’

The plaintiff is the son of one Amiruddin, who died in Bombay
intestate on the 2nd December 1894, leaving him surviving as
his heirs and legal representatives his widow Noorbibi and the
plaintiff, Amiruddin’s brother Tamuzuddin had predeceased
him on the 18th day of October 1892, He also died intestate
leaying as his heirs and legal representatives his widow Jenaboo
and two daughters and his full brother Shaik Amiruddin. After
the death of the latter, Noorbibi on behalf of herself and her
minor son, the plaintiff; filed a suit, being suit No. 363 of 1895,
against Jenaboo and her daughters for an account of the estate
of Shaik Tamuzuddin. In that suit a consent decree was passed
on the 30th March 1897, wheveby it was declared that the said
Noorbibi and the plaintiff as the heirs of Shaik Amiruddin were
entitled to a yiths share in the estate of the said Tamuzuddin,
and that in satisfaction of the said share they were entitled to
a sum of Rs, 6,505, By. that consent deeree it was further
oxdered and declared that Jenaboo on behalf of herself and her
daughters should convey the property belonging to the deceased
Tamuzuddin situate at Ripon Road to the said Noorbibi on
behalf of herself and the plaintiff, and that property was to be
taken as being of the value of Rs. 4,000, and that in addition to
that Noorbibi was to be paid on behalf of herself and the minor
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son & sum in cash of Rs. 2,505. In pursuance of that decree 1610,

" Jenaboo on the 20th November 1897 conveyed to Noorhibi on  Fazmwopix
her own behalf and as guardian of her minor son, the plaintiff, AL
the Ripon Road property ; and by a release dated 20th December ~ Hussew,
1897 Noorbibi acknowledged that the possession of the said
Ripon Road property was duly given to her and that the pay-
ments directed by the decree, that is, the payment of the said
sum of Rs. 2,505 had duly been made to her on her own behalf

and on behalf of her minor son the plaintiff,

It appears bhat ‘on the 19th January 1904 Noorbibi
purported to convey - this Ripon Road property on behalf of
herself and the minor plaintiff to the defendant for the consider-

ation of Rs. 7,000, The plaintiff clalms that this conveyance is
invalid and that he is entltled to be decla,led the sole owner of
the property. :

Tt is admitted on both sides that of . the Fyths share of Tamuz-
nddin’s estate the plaintiff was entitled to Zths and Noorbibi to
1th The plaintiff contends that for the gths of the Ripon Road
property he is cleaily entitled to his decree. Mr. Jafferbhai
contended that under the circumstances and hamno regard to
the rules of the Mahomedan Law Noorbibi had power to Convey
‘the plamtlﬁ”s interest in the ploperty He admltted thal- if Jie
cou]d not establish that Noorbibi had that power under the
Mahomedan Law he could not succeed in his defence. In supporb
of his defence he cited MacNaghten’s Mochummudan Law, page
64, paragroph 14, of the 4th edition. ~That says: “ A guardian is
not at liberty to sell the immoveable property of his ward, except
under seven circumstances.” Only. the second of thosé circum-~
stances ‘was relied upon and that runs as follows.:~ Where the
minor has no other property, and ‘the sale of it is absolutely
_necessary to-his maintenance.”’

“Without stopping to consider whether this passage correctly
sets out the law upon the point, it is sufficient to say thab there
is'in this case absolutely no evidence that the sale was in any
way necessary to the maintenance of the minor, The defendant
sought to establish this by suggesting that Noorbibi was entitled

first to be repaid the costs of suit No, 368 of 1905, which he
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estimated at about Rs, 1,000, secondly to be recouped for the
maintenance of the plaintiff for fourteen years,which he estimated
ab Rs. 4,000, and thirdly to be repaid the marriage expenses of
the plaintiff, which he estimated at Rs, 1,000,  As to these three
items I am asked to rely on conjecture as there is no evidence
whatever, As to the amount of costs incurred in suit No. 863 of
1905 a consent decree was taken. No written statement was put
in. There was apparently no contest. Asto the maintenance of the
plaintiff for fourteen years, Noorbibi was in receipt of all the rents
of the Ripon Road property which has been variously estimated
at from Rs, 60 to Rs. 80 per mensem., The plaintiff’s share of
these rents would be amply sufficient for his maintenance. As
to the marriage expenses of the plaintiff, they were estimated
by Munshi Abdul Rehman, the next friend of the plaintiff, to be
some Rs. 400 or Rs. 500, This included ornaments worth
Rs. 800 which remained in the possession of Noorbibi, Under
these circumstances I am of opinion that no necessity has been
shown for the sale and that the plaintiff has cstablished hig
right as regards the {ths of the property.

This being s0 it is unneccssary to discuss the question whether
the passage cited in Mr. MacNaughten’s work applies to the
case of & de fuelo guardian, or whether it correctly states the law
as now applied in this Court: see Bala v. Shivuppa®), Huras
Vo Iiraji Byramji Skanja®, Moyna DBibi v. Banku Behari
Biswas®., :

As regards the remaining Ith the position is somewhat
different. The defendont contends that Noorbibi being legally
entitled to {th of the property, the econveyance of the 19th
January 1904 was effective at any rate so far as her Lth is con-
cerned, He asserts in his writton statement that he was a bond
Jide purchaser without notice. Now, as to this it is clear that
he had notice of the trust, That appears elearly from the con-
veyance by Jenaboo to Noorbibi of the 20th November 1897
which was handed over to the st defendant at the date of the
conveyance. It would also appear from the indemnity bond

() {1895) 20 Pom, 109, @ (1895) 20 Do, 116,
@) (1902) 20 Cal, 47,
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passed on the same date (that is the 19th January 1904) that
the Ist defendant was, at Z2af time in extreme doubt as to the
validity of the conveyance of this property to him by Noorbibi.
That being so, I see no reason why I should not give full weight
to the express admission of the lst defendant made in answer to
a question put by his own Counsel. The question which was
put to him was this: “At the time of the execution of exhi-
bit B were you aware that Noorbibi had appropriated to her
own use & sum of Rs. 2,505 and the other property of Tamuzud-
din and Amiruddin?”  His answer was: “Yes. I wag aware
of this,” His Counsel then asked liberty to repeat the question
" and the question was.rvepeated twice and fully explained to the
witness, He again answered: ““Yes, I knew it.” No further
questions were then asked by his Counsel, nor was the permis-
sion of the Court asked to pub further questions. It is, there-
fore, impossible to hold that the 1st defendant was a lund jide
purchaser without notice of the trust and secondly of its
breach,

If thab is so, then it only remains to consider whatis the
position of a purchaser for full value who has notice of the trust
and of its breach., The rule is laid down in these terms *in
Lewin on Trusts, 10th edition, page 1045®) . But if the alichce
be a purchaser of the estate ab its full value, then if he take
with #otice of the trust . . . he is bound to the same extent and in
the same manner as the person of whom he purchased.”” Of the
authorities referred to by Mr." Lewin, it is only necessary to refer
to one + Mackertlh v. Symmons®. In Dunbar v, Tredennick® Lord
Chancellor Manners lays down the rule thus:—Why then,
what is the situation of a purchaser with nobice of a fraudulent
title ? It certainly may be stated as a general proposition, that a
purchaser with notice, is, in equity, bound to the same extent,
and in the same manner, as the person from whom he purchased ;

or as Lord Rosslyn states it in Zuylcr v. Stibberé™:—<If he is

a purchaser, with notice, he is liable to the same equity, stands
in his place, and is bound to do that which the person he repree

1

sents, would be bound to do by the decree s

(1) 12th Eins p, 1,100, (3) (1813) 2 Ball & B. 804 ob p, 819,
() (1808) 16 Vos. 320 ab 7. 330, ) (794 2 Ves, Jun, 437 at p. 439,
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That same rule has been applied in the case of Munclharii
Soralji  Chulla  v.  Kongseoo @, 8Sir Richard Couch
says: ¢ The established doctrine of Courts of Equity is, that
if a purchaser of an estate at its full value takes with notice
of a trust, heis...bound to the same extent and in the same
manner as the person of whom he purchased.”

It remains, therefore, only to consider what was the position
of Noorbibi at the dabte of its conveyance. It appears that
Noorbibi, to use the words of the defendant himself, appro-
priated to her own use Rs, 2,505 paid to her under the consent
decree on behalf of herself and the plaintiff, T take it, there-
fore, as clear having vegard to the fact that her share in the
whole of the Bs. 6,505 awarded to her and the plaintiff by
consent deerece amounted to only Rs, 813, that she having appro-
priated the whole of the Rs. 2,505 to herself held the whole of the
Ripon Road properby, which was valued at Rs. 4,000, on behalf
of the plaintiff. Assuming for a moment that the value of the
Ripon Road property is to be taken at Rs. 7,000, her share of
that would only come to some Rs.870 and her share of Rs, 2,505
to about Rs. 310 making Rs. 1,180 altogether, If, therefove, it is
asstmed that Woorbibi took this R, 1,180 out of the Rs. 2,505
as fepresenting her shave of the Rs. 2,505 plus her share of the
Ripon Road property, there still remains a balance of Rs, 1,423,
which as between her and the plaintiff, Noorbibi was liable to
make good to the trust at the dabe of the sale to the defendant.

But  the Courts in  Tngland have gone further
and  have held that under such circumstances the
sale by a trustee of his share in joint property in breach of
trust to a purchaser who takes with notice of a trust is wholly
void., Ta the case of Bouwrsof v. Suvage @ the facts were a3
follows :~One of the throe trustees executed an assignment of
leasehold property held jointly by themi to a purchaser and
forged the signatures of his two co-trustees, and also the
requisite assent of the cestui que trusé to the sale, The trustee
was a solicitor and acted as such on behulf of the purchaser.
It was held thab the circumstances attending the transaction

() (1869) 6 Box, H, €, 0, C. 0. 59, () (1866) L. R, 2 Eq. 134,
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were sufficient to affect the purchaser with notice of some trust,
if not the actual nature of it; and that he had constructive
notice of the trust through the knowledge of the trustee who
was his solicitor. But it was also held, further, that though the
execution by ome of the three joint tenants was a
valid assignment of the legal interest in one-third to the pur-
chaser, the actual and constructive notice of the trust disentitied
him to the beneficial interest, and areconveyance was ordered .
In his judgment Kindersley, V. C,, says: “ Being of that opinion,
I cannot hesitate to coneclude that quoad Bowrsof and Stone (the
two trustees) the deed of assignment has no operation whatever.
Bubt as Holmer (that is the fraudulent trustee) actually.
executed, I think the cffect of this deed of assignment was to
vest the legal intevest of one-third of the leasehold property in
the defendant. Assuming then that the legal inferest in
one-third of the property passed to Szvags by the assignment,
how 1is it as to the bheneficial interest in that one-third 7% He
then discusses the evidence and comes to the conclusion that the
defendant had actual notice of the cxistence of the trust
sufficient to put him upon inquiry and that as he had completed
the purchase without making any inquiry, he could not maintain
it against the real owners. And he closes his judgment by ¢ay=
ing: “It appears to me, therefore, that even on the ground of
actual notice, and ab all events on the ground of constructive
notice, Savage (the defendant) cannot maintain a right to the
beneficial interest even of the one-third which was assigned to
him by Holmer.”

On both these grounds, it appears to me that the plaintiff
is entitled to the relief he claims in respect not only of the
fths of the properbty, which admittedly belonged to him,
but also in respect of the {th of the property which originally
belonged to Noorbibi,

Tt only remains to record my findings on the issues, Asto
the 1st issue, no finding is necessary.

2. In the afirmative.

3. As to the first part I do not thinlk it is necessary to record
any definite finding., It is sufficient to say thab the evidence
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recarding the exceution of the mortgage iy very defective. As
regards the second part of the issue, I am of opinion that there
is no cvidence whatever thab the real intention of the mortgage
was to raise mwoncy for cxeeuting wrepairs to the properby or
that any such repairs were in fact exccuted by Noorbibi.

4. T am of opinion that at the dute of the sale to the
detendant Noorbibi had no sharve of her own in the property in
suit.

5. T am of opinion that she had no power to sell.

6. I find that the defendant had notice and was not o lond
Jide purchaser.

7. Tfind that Noorbibi bad appropriated to hor own use the
som of Bs. 2,505 wmentioned in paragraph 7 of the plaint and
she therchy committed a breach of trust.

S. T find in the negative for the reasons already given in
deeiding the 3rd issuc,

9., Ttind in the negative’
10. Tt is unnceessary having regard to my decision fo find

on this issue, but if it had been necessary I should find in the
affirmative, '

There wmust be a decvce for the plaintiff in the terms of
prayers (), (4} and {¢) to the praycr of the plaint.

The Commissioner to take an account of the renbs received
by the defendant since the 19th January 1904,

The defendant must pay the costs of this suit and of the
reeonyveyance,

Attorneys for the plaintiff: Messrs. Ardeshir Hormuggi
and Dinsha,

Attorneys  for the defendant: Messve. Zhalordas and Co.
Sutt vaferred to the Commissioner,
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