
TO L. XXXV.] BOMBAY SEEIBS, 217

ORIGINAL CIVIL.

Before Mr. Jusiim  Itobertson,

FAKIEITDDIN bin AMIEUDDIIT ZIAWOODDIN, Piaintipi', c.
ABDUL HUSSEIN PEEEBHOY, B bfendane.*

Mahomedan Zaw-—Minor—Eight to sell minor's property-—‘JNeaessihj-^ 
JBonct fide jpicrchaser without noUce.

By a deed o£ conveyance dated 19th January 1904 one E". pittportod to 
convey on behalf of herself aud her minor soiij the plaintifF, certain immoveable 
property to the defendant for the consideration of Es. 7,000. On the same 
day N. passed an indemnity bond in favour of the defendant indemnifying him 
against the claim of the plaintiff. The plaintiff sued to have tlie said deed of 
conveyance declared void and for a declaration that the pljiirttiffi was entitled 
to the whole of the property purported to be conveyed.

the plaintiif was entitled to succeed on the grounds that (1) there was 
absolutely no evidence that the sale was in any way necessary for the mainten­
ance of the minor, (2) the purchaser was not a iond fide  purchaser without 
notice of the plaintiffs rights.

The purchaser of an estate who takes with notice of a breach of trust is in 
the same position as tho vendor who committed the bi’each of trust.

T he facts of this case appear sufficiently from the judgm ent.
Weldon and Kanga for the plaintiff. ^

There was no necessity for Noorbibi to sell the property. 
Even assuming such necessity, Nooi'bibi could not have sold the 
property w ithout the order of the C o u rt; B a la  v, SMm^paP-\ 
Sita Earn v. A m if Begam^^\ Pathmmiali v. T ittil TJmfriachaii^^^  ̂
N or would the  sale be binding even so fa r as Noorbibi's p h  
share in the property is concerned, since she has squandered the 
cash portion of her share as also the income of the whole property 
belonging to herself and the plaintiff} she has therefore lost her 
interest in this immoveable property, for if an account were 
taken  she would be found indebted to her son. This being so 
the defendant, who is a purchaser from her, would simply stand 
in her shoes and could not possibly claim to be in a better

® Suit No. S3 of 1910.

(1) (189S) 20 Bora. 199. (3) (1886) 8 AH. 324.
(3) (1D02) 26 Mad. 734.



■218 THE IKDIAH'LAW RElt'OSTS. [VOL. XXXV.

1910.

i''j\KIBXTDDIK
V.

A toxtl
H u sse in .

position. The income o£ the property was quite sufficient to 
m aintain the minor.

The defendant was not a hond Jlcle purchaser w ithou t notice of 
the plaintiff^s rights. This is clear from the fact th a t  when he 
bought the property he took from Noorbibi an indem nity bond,

Jaffer HaJiimtuUa for the  defendant.

R o b e r t so n ,  J , ;—In  this suit the plaintiff prays for a declaration 
th a t a  certain sale-deed of the 19th Jan u ary  1904, whereby Noor- 
bibi purported, to convey certain immoveable property , situate 
at Ripon Road, to the defendant, is v o id ; th a t  the said deed 
m ight be set aside and the plaintifi’ declared the owner of the 
whole of the said property ; and fu rther, th a t the defendant be 
ordered to reconvey the said property to  the p lain tiff and to 
deliver up possession. He also prays for an account of the rents 
of the said property  since the 19th Jan u ary  1904.

The plaintiff is the son of one Am iruddin, who died in Bombay 
intestate on the 2nd December 1894, leaving him surviving as 
his heirs and legal representatives his widow ISToorbibi and the 
plaintiff. Am iruddin’s brother Tam uzuddin had predeceased 
him on the 18th day of October 1892. H e also died intestate 
ie ^ in g  as his heirs and legal representatives his widow Jenaboo 
and two daughters and his full brother Shaik Am iruddin. A fter 
the  death of the latter, Noorbibi on behalf of herself and her 
minor son, the plaintiff^ filed a suit, being su it No. 363 of 1895, 
against Jenaboo and her daughters for an account of the estate 
of Shaik Tamuzuddin. In  th a t suit a  consent decree was passed 
on the 30th March 1897, whereby it was declared th a t the said 
Noorbibi and the plaintiff as the heirs of Shaik A m iruddin were 
entitled to a /|-ths share in the estate of the said Tamuzuddin, 
and th a t in  satisfaction of the said share they  were entitled to 
a STlm of Rs. 6^505. By th a t consent decree it  was fu rther 
ordered and declared th a t Jenaboo on behalf of herself and her 
daughters should convey the property belonging to the deceased 
Tamuzuddin situate a t  Ripon Road to the said Noorbibi on 
behalf of herself and the plaintiff, and th a t property was to  be 
taken as being of the value of Rs. 4,000, and th a t in addition to 
th a t Noorbibi was to be paid on behalf of herself and the minor
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soa a  sum in cash of Es. 2,505. In  piirsnance o£ tliafc decree 
Jenaboo on th e  20th Novemhei’ 1897 conveyed to Koorbibi on 
her own behalf and as guardian of her minor son, the plaintiff, 
the  Eipon Road property ; and by a release dated SOfch December 
1897 Noorbibi acknowledged th a t the possession of the said 
Eipon Hoad property was duly given to her and th a t the pay­
ments directed by the decree, th a t is, the paym ent of the said 
sum of Us. 2j505 had duly been made to her on her own behalf 
and on behalf of her m inor son the plaintiffs

I t  appears th a t on the 19th January  1904 Noorbibi 
purported to convey - this' E ipon Eoad property on behalf of 
herself and the  minor plaintiff to the defendant for the consider­
ation of Es. 7,000. The plaintiff claims th a t this conveyance is 
invalid and th a t he is entitled to be declared the sole owner of 
the property.

I t  is adm itted on both sides that of ■ the ^^^ths share of Tamuz- 
uddin^s estate the plaintiff was entitled to fth s  and Noorbibi to 
| t h .  The plaintiff contends th a t for the | t h s  of the Eipon Eoad 
property he is clearly entitled to his decree. Mr. Jafferbhai 
contended th a t under the circumstances and having regard to 
the rules of the Mahomedan Law Noorbibi had power to convey 
the plaintiff^s interest in  the property. H e adm itted tha^ if iie 
could not establish th a t Noorbibi had th a t power under the 
Mahomedan L aw  he could not succeed in  his defence. In  support 
of his defence he cited M acNaghten’s Moohummudan Law, page 
64, paragraph 14, of the 4 th  edition., T hat says' i A ’ guardian is 
not a t liberty  to sell the immoveable property of his ward, except 
under seven circumstances.” Only the second of those circum­
stances was relied upon and th a t runs as follows.:— W here the 
minor has no other property, : and 'the sale of i t  is absolutely 
necessary to his maintenance.'^

W ithout stopping to  consider whether this passage correctly 
sets out the law upon the point, i t  is sufficient to say th a t there 
is in  this case absolutely no evidence th a t the sale was in any 
way necessary to the maintenance of the minor. The defendant 
sought to establish this by suggesting th a t Noorbibi was entitled 
first to bfe repaid the costs of suit No, 363 of 1.905  ̂ which he
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estimated a t about Es. 1,000, secondly to be recouped for the 
maintenance of the plaintiff for fourteen years, which he estimated 
a t Es. 4,000, and th ird ly  to be repaid the m arriage expenses of 
the plaintiff; which he estimated at Rs. 1,000. As to these three
items I  am asked to rely on. conjecture as there is no evidence 
whatever. As to the amount of costs incurred in  suit No. 363 of 
1905 a consent decree was taken. No w ritten  statem ent was put 
in. There was apparently no contest. As to the maintenance of the 
plaintiff for fourteen years, Noorbibi was in receipt of all the rents 
of the Ripon Road property which has been variously estimated 
a t from Rs. 60 to Es. SO per mensem. The plaintiff-’s share of 
these rents would be am ply sufficient for liis maintenance. As 
to the m arriage expenses of the plaintiff, they  were estim ated 
by Munshi Abdul Eehm an, tbe next friend of the plaintiff, to be 
some Rs. 4i00 or Rs. 500. This included ornam ents worth 
Es. 300 which remained in the possession of Noorbibi. Under 
these circumstaucos I  am of opinion tlia t no necessity has been 
shown for tho sale and th a t the plaintiff has established bis 
right as regards the |-ths of the property.

This being so i t  ia unnecessary to discuss the question w hether 
the passage cited in Mr. MaGNanghton^s w ork txpplies to th© 
case o ih  de faelo guardkm^ or w hether it  correctly states the law 
as now applied in  this C o u rt; see Balm, v. Shwafipd^^ llm lm i 
V, Jliraji B y n w if i  Moymt .Bihi v. B a n h i Behan

As regards the remaining ^th the  position is somewhat 
different. The defendant contends th a t Noorbibi being legally 
entitled to -^th of the property, the conveyance of the 19th 
January 1904 was effective a t any ra te  so fa r as her -J-th is con­
cerned. H e asserts in his w ritten statem ent th a t  he was a hona 
fide purchaser w ithout notice. Now, as to this it  is clear th a t 
he had notice of the tru st. That appears clearly from  the con­
veyance by Jenaboo to Noorbibi of the 20th November 1897 
which was handed over to the 1st defendant a t the date of the 
conveyance. I t  would also appear from the indem nity bond

(1) (1895) 20 Bom. 199. (2) (1895) 20 Bom. IIG,
(8) (1902) 29 Cal. 473,
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passed on the same date (th a t is the 10th Jan u ary  190-1') th a t 
the 1st defendant was, a t time iu extrem e doubt as to  the 
validity of the conveyance of this property to him  by Noorbibi. 
T hat being so, I  see no reason why I should not give full weight 
to the express admission of the 1st defendant made in  answer to 
a questiou pu t by his own Counsel. The question which was 
p u t to him was th i s : “ A t the time of the esecution of eshi- 
bifc B were yon. aware th a t Noorbibi had appropriated to her 
own use a sum of Rs. 2,505 and the other property  of Tamuzud- 
din and Amiruddin ? H is answer was ; Yes. I  was aware 
of th is /'’ His Counsel then asked liberty  to repeat the question 
and the question was .repeated twice and fully explained^to the 
witness. He again answered : Yes, I  knew it/^ No fu rther
questions were then asked by his Counsel, nor was the permis­
sion of the Court asked to p u t further questions. I t  is, there­
fore, impossible to hold th a t the 1st defendant was a Land fide 
purchaser w ithout notice of the tru s t and secondly of its 
breach.

I f  th a t is so, then i t  only remains to  consider w hat is the 
position of a purchaser for full value who has notice of the tru st 
and of its breach. The rule is laid down in these terms nn 
Lewdn on Trusts, 10th edition, page B ut if the alienee
be a purchaser of the estate a t its fall value, then  if he take 
w ith notice of the trust . . .  he is bound to the same extent and in 
the same manner as the person of whom he purchased.^^ Of tho 
authorities referred to^by M r/ Lewin, it is only necessary to refer 
to one ; Mmlcerth v. In  Dmidar v. Trodennic/c^^^ Lord
Chancellor M anners lays down the rule thus W hy then, 
w hat is the situation of a purchaser w ith notice of a fraudulent 
title ? I t  certainly may be stated as a general proposition, th a t a 
purchaser w ith notice, is, in equity, bound to the same extent, 
and in the same manner, as the person from whom he purchased; 
or as Lord Eosslyn states it in Dialer v. Stibhert^ ^ ^ ' I f  he is 
a purchaser, w ith  notice, he is liable to the same equity, stands 
in his place, and is bound to do th a t which the person lie repre­
sents, would be bound to do by the decree V'
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(1) l£tli Eî n. p. 1,100.
(2) (ISOS) 15 V j s .  3S9 at i'. 3D0. 
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( I) (1.701) 3 Ves. Jun. 437 at p. m .
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T hat same rale has been applied in the case of M ancM rji 
Sorahji CJiuUa v. Kongseoo S ir Richard Couch 
s a y s : The esfcahlished doctrine of Courts of E qu ity  is, that
if a purchaser of an estate a t its full value takes w ith notice 
of a trust, he is , .  . bound to the same exten t and in the same 
manner as the person of whom he p u rch ased /’

Ifc remains, therefore, only fco consider w hat was the position 
of Noorbibi at the date of its conveyance. I t  appears that 
Noorbibi, to  use the words of the defendant him self, appro­
priated to her own use Es. 2,505 paid to her under the consent 
decree on behalf of herself and the plaintiff. I  take it, there­
fore, as clear having regard to the fact th a t her share in the 
whole of th e  Rs. 6,505 awarded to  her and the plaintiif by 
consent decree amounted to only Rs. 813, th a t she having appro­
priated the whole of tho Rs. 2̂ 50-5 to herself held the whole of the 
Eipon Road property, which was valued afc Rs. 4,000, on behalf 
of the plaintift’ Assuming for a moment th a t the value of the 
Ripon Road property is to be taken  a t Rs. 7,000, her share of 
th a t would only come to some R s.870 and her share of Rs. 2,505 
to about Rs. 310 m aking Rs. 1,180 altogether. If, therefore, ifc is 
assumed th a t Noorbibi took this Rs, 1,180 out of the Rs. 2,505 
as representing her share of the 2,505 plus her share of the 
Ripon Road property, there still remains a balance of Rs, 1,425, 
which as between her and the plaintifi' Noorbibi was liable to 
make good to the tru st at the date of the sale to the defendant.

B ut tho Courts in England have gone further 
and have held th a t under such circumstances the 
sale by a  trustee of his share in  jo in t property  in breach of 
trust to a  purchaser who takes w ith notice of a tru s t is wholly 
void. I n  the case of Botirso^ v. 8ava.gc the facts wore as 
follows ;-™*One of the three fcrusteefs executed an assignment of 
leasehold property held jointly by them  to a purchaser and 
forged the signatures of his two co-trustees, and also the 
requisite assent of the ([2ie irusi to  the sale. The trustee 
was a solicifcor and acted as such oa behalf of the purchaser. 
I t  was held th a t the circumstances attending the transaction

(i> (1869) 6 Bom. H, C. 0 , C. J, 09. (2) (18C6) L. E , 2 Eq. 134.
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were sufficient to affect the purcliaser witli notice of some trusty 
if  n o t the acfcual nature of i t ;  aad th a t lie liad constructive I ’a k i r u d b i n  

notice of the tru s t through the knowledge of the trustee who 
was his solicitor-. B ut it was also held, further, th a t though the 
execution by one of the three jo in t tenants was a 
yalid assignment of the legal interest in  cue-third to the pur­
chaser, the actual and constructive notice of the tru s t disentitled 
him  to the beneficial interest, and a reconveyance was ordered.
In  his judgm ent Kindersley, V. C., says t “ Being of th a t opinion^
I  cannot hesitate to conclude tha t quoad JSom'Sof and Stone (tbe 
two trustees) th e  deed of assignment has no operation whatever.
B ut as Ilolmer (th a t is the fraudulent trustee) actually, 
executed^ I  th in k  the effect of this deed of assignment was to 
vest the legal interest of one-third of the leasehold property in 
the defendant. Assuming then that the legal interest in 
one-third of the property pas&sd to Bmacje by the assignm ent, 
how is i t  as to the beneficial interest in th a t  one-third ? He 
then discusses tbe  evidence and comes to the conclusion th a t the 
defendant had actual notice of the existence of the tru st 
sufficient to pu t him upon inquiry and th a t as he had completed 
the purchase w ithout m aking auy inquicy, ho could not m aintain 
i t  against the real owners. And he closes his judgm ent by ?ay«- 
in g : “ I t  appears to me, therefore, that even on the ground of 
actual notice, and a t all events on the ground of constructive 
notice, Savage (the defendant) cannot m aintain a righ t to the 
beneficial interest even of the one-third which was assigned to 
him  by H olm er”

On both these grounds, it  appears to me th a t the plaintiff 
is entitled to the  relief he claims in respect n o t only of the 
I  ths of th s property, which adm ittedly belonged to him, 
but also in respect of the | t h  of the property which originally 
belonged to Noorbibi.

I t  only remains to record my findings on the issues. As to 
the 1st issue,, no finding is necessary.

2. In  the affirmative.

S, As to the first p a rt I  do not th ink  i t  is neces.^ry to  record 
any definite finding. I t  is sufficient to say th a t the evidence
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rAKiKTODiN regards tho aecoiid part of the ifssue, I  am of opinion th a t there

Ab»ul ovidenee wliatever th a t the real intention  of the mortgage
Hussein. was to raise money for oseenting repairs to tbe property or

th a t any sneh repairs were in fact executed by Koorbibi,

4, I  am of opinion th a t at the date of the sale to the 
defendaJat Noorbibi had no share ol! hot own io the property iu 
suit.

5. I  am o£ opinion th a t she had no power to sell.

i). I  find tlia t the defcudaut had notice and was not a I/ond 
fiile purchaser.

7. I  find th a t Noorbibi had appropriated to her own use the 
sinii of 2^505 mentioned in  paragraph 7 of the p lain t and 
fjhe thereby coinniitted a breach of trust.

8. I  find in the negative for tho reasons already given iu 
dccicUng the 3rd issue.

9. I  find in the negative'

10. I t  is unnecessary having regard to iny decision to find 
on this issue, but if it  had been noce«sary I  should find in tho 
affirmative*

There m ust be a decvee for the plaintif! in tho terms of 
prayers (0) and (6‘) to the prayer of tlie plaint.

The Commissioner to  take au account oE the rents received 
by the defendant since the 19th Jan u a ry  1904.

The defendant muat pay the eoHts of th is suit apd of the 
rceonycyaiicc.

Attorney 13 for tho plain tiff: Messrw. Afdeshir Hornmsji 
wticl Dins/uu

Attorneys y*or the defendan t; Messr>«. Thahrdas ami Go.

&nU f'jferred to the CommmioMf<,
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