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1910. The plaintiff, therefore, is entitled to an ordinary mortgage

Jepwamesr  decree with costs, (1) as regards defendants 1 to 6, cther than
Maxomnas  Qefendant 3, in accordance with those consent terms except in so
LAGU¥ORDAS.  far gy they may be inconsistent with this judgment and except
that any applicafion for a foreclosure and sale of the properties
in Schedule C must be made hereafter by wvotice, and (2) as
regards defendant 8 in accordauce with this judgment. Defend-

ant 7 can add his costs to his morgage.

Liberty to apply.
Attorneys for the plaintiff : Messrs. Pestonji, Rustim & Kolak.

Attorneys for defendants 1 and 2 : Messrs, Shamraz, Minockoker
& Hiralal, "

Attorneys for defendant 7: Messrs, Dikskit, Dhanjishal §
Soonderdas.

Attorneys for defendant 8 : Messrs. Smelham, Byrue & Co.
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APPELLATE CIVIL.

Before My, Justice Datchelor and DL, Justice Rao,
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T SPONDENTS 3 AND RAMCHANDRA VISHNU (omrainaz Drrenpant 1),

Arprrrant, ». RADIIADAI, wire or KRISIINAJI RAVJI (ogreINaL
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Dekkhan dgriculturists Relief Aet (XVII of 1879)—TWife of an agri=
culburist—Stotus—Suit by morigagee to wecover possession—Prayer for
payment of principal and interest at cerbwrn rabe—Devyee—DPayment of
principal and tuferest—Payment of inferest af certain rate ¢l the principal
is doubled—Contractual relation not superscded by the decrce~Redemption
sutt-~A4ccounts.

Under the provisions of the Delckhan Agrieulfurists’ Relief Act (XVII of
1879) the wife of an agriculturist cannot claim to Le an agriculturist.

¥ Cross Sceond Appenls Nos, 823 and 219 of 1908,
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A decree obtained by a mortgagee in the year 1867 to recover possession
of the mortgaged property set out that the plaintiff (mortgagee) was suing
for possession of the mortgaged Jand with a prayer thaf until possession should
be delivered over, or until the mortgage money was paid off, interest should
be awarded at the rate of 2 per cent. per mensem, The decree then ordered
that the mortgagor “should pay to the plaintiff (mmtr"wee) Rs. 300 and
interest, Rs, 27, in vespect of his claim. Uniil payment of the moneys, or
unbil the prineipal is doubled, interest should be paid ab the rate of 2 per cent,
per mensem from 80th July 1867 ; and until payment of the moneys the
land mortgaged, which was asked for in the suit, should be handed over
aceording to agreement. And the defendant should redeem the laund by paying
the plaintiff’s meney.”"

Subsequently the mortgagor having bronght a snit for redemption and
accounts, it was contended that the plaintiff’s right to have accounts
“taken from the morigagee in possession was lost by reason of the aforesaid
decree, :

Held, that the terms of the decree did not deprive the mortgagor of a right
to accounts. The decree did mnob supsrsede tle contractual relation, bub by
putting the mortgageo into possession merely carried out the terms of the con-
tract which for the vest it prescrved and kept alive, There was no foreclosure
either in fact or in intention, and t was in his capacify as mortgagee entitled
by the contrach to possession that he was pub inte possession by the said
decree,

SECOND Appeal from the decision of U, Roper, District Judge
of Satara, varying the decree of D. W, Bhat, Subordinate Judge
of Taggaum. LA

Suit for redemption of mortgaged property and accounts. -

The lands in dispute originally belonged to one Vamnaji
Govind, who mortgaged them to his ereditor Vishnu Trimbak
Paranjpe for Rs. 300 under a mortgage deed, dated the 14th
July 1863. Subsequently both the mortgagor and mortgagee
having died, the mortgagee’s brother, Balkrishna, brought a
suit, No, 797 of 1867, in the Court of the Subordinate Judge of
Tasgaum against the mortgagor’s widow, Liakshmibai afius
Chandrabai, to recover possession of the mortgaged property.
The plaint in the $aid suit contained the following prayer

Poseession of the land described above may be awarded, - Untill the
possession of the land is delivered or until the moneys are paid off, interest at
the rate of rupees two per.cent. per mensem, and (also) interest on the Counrb
costs, may he awarded in cash from the defendant Lalshmibal alins
Chaudrabal,
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On the 28th September 1887 the Court passed a decree ay
follows :— ‘ :

The defendant Vamnaji Govind, deceaged, (represented) by his widow
Tinkshunibai alios Cligndrabai should pay to the plaintiff Ballrishna principal
Re, 300 (three hundfed) and interest Bs, 27 in respect of his elaim. Until the
payment of the moneys or watil the principal is doubled, interest shouldbe
paid ab the rate of 2 per cont. por mensom from the 30th of July 1867 ; and
until paymen$ of the moneys the wortgaged land having the above four
houndaries which is asked for in the sult should be handed over according to -
the agreement. And the defendant sheuld vedeem the land Dy paying the
plaintif’s moneys. The defondant do pay the Court costs incurred Dy the
plaintiff as detailed below.

Under the said decree the mortgagee having recovered and
continued in possession the plaintiff Radbabai, the daughter and
heir of the mortgagor Vamnaji Govind, brought the present suit
in the Court of the Subordinate Judge of Tasgaum against the
mortgagee’s son Ramchandra Vishnu Paranjpe to redeem and

~ vecover possession of the properby in suit, alleging that she was

an agriculturist, that the profits of the property had satisfied
the mortgage debt and that the defendant rofused to vender her
a true and proper account of the mortgage transaction. Ram-
chandra Vishnu Pavaunjpe was joined as defendant 1, and the
othex-gfendants, being in possession as tenants under defendant 1,
they were joined as defendants 25,

" Defendant 1 denied the plaintifi’s status as an agriculburist
and contended nfer alie that the amount due to him under the
mortgage was Rs. 1,038-4-11 including Rs. 880, which he had to
pay to a prior mortgagee for recovering possession.

Defendant 2 did no tender a written statement.

Defendant 8 was absent though duly served.

Defendants 4 and 5 stated that they were tenants under de-
fendant 1 and that they would give up possession on the expiry

- of the period of their tenaney. \

The Subordinate Judge found that the plaintiff was not an
agriculturist, that defendant 1 had recovered Rs.2,549-4-3 as the
income of the mortgaged properby and that nothing was due to -
him on account of the mortgage transaction, A decree was,
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therefore, passed directing the plaintiff to recover possession
without paying anything to defendant 1.

On appeal by defendant 1, the District Judge, following the
rulings in Naviw v. Raghu®, Rambhat v. Bagho Krishna Deshe
pande® and Tani Bagvan v. Hari bin Bhavend~Dubal®, found
that defendant 1 was not liable to render an account to the
plaintiff, who was bound to pay the sum due under the decree
in Suit No. 797 of 1867, exhibit 38, before recovering possession
of the property in suit. The decree of the Subordinate Judge
was, therefors, varied by directing the plaindiff to recover

possession on payment, within two years, of Rs. 627 to.

defendant 1.

The plaintiff and defendant 1 preferred cross second appeals,
No, 823 and No, 219 of 1908 respectively.

Nitkanth Atmaram for the appellant (plaintiff) in Second

Appeal No. 823 and respondent in Seeond Appeal No, 219 of
1908 1 '

There are two points in the case :—(1) Whether the plaintiff,
being the wife of an agriculturist, can claim her husband’s
status, and (2) whether the decrce of 1867 precludes an account
being taken from the mortgagee in possession,

With respect to the first point we submit that the plaintiff
is an agriculturist under the terms of the Dekkhan Agriculture
ists’ Relief Act, being the wife of a -person who is an agri-
culturist. She has got no independent source of income to live
upon, The wife of an agriculturist cannot but he an agri-
culfurist. In the eye of the law, the husband and wife are
one person.

Asg .vegards the seecond point, we submit that the first Court
took a correct view of the decree, exhibit 38, In that suit
the mortgagee merely asked for possession to which he was
entitled under the terms of the mortgage bond and the decree
gave it to him, The relation that subsisted between the
mortgagor and mortgagee prior to the decree continued affer
the decreec with this difference that under the decree the

(1) (1884) § Bom, 803, (2) (1892) 16 Bom. 656,
(%) (1887) 16 Baw. 639,
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mortgagee gob possession, A mortgagee in possession is liable
to render account of the profits to the mortgagor —Datlatraya
Ravji v. Anaji Ramchandra®, 8ri Raje Papamma Roo v. Svi
Vira Pratape H. V. Remehandra Raeuw®, Panduw v. Vithu®,
and section 77 £F the Transfer of Property Aect. The cases
relied on by the learned District Judge are distinguishable,

P, P. Kharedor the respondent (defendant 1) in Seeond Appeal
No. 828 and appellant in Second Appeal No. 219 of 1908 :—

On a proper construction of the decree, exhibit 88, it will be
found that the view taken by the lower Court is the correct one
and the mortgagee cannot, aftcr a decree on the mortgage hasg
been passed, be called upon to account. In addition to the
cases cited in the Judgment of the lower Court we rely on
Tutya Vitheji v. Bapu Balgji® and the unreported judgment
in Seccond Appeal No. 568 of 1901, Falali Krishnae v. Natha.
The last unreported case is on all fours with the present one.

With respeet to our second appeal, No. 219 of 1908, we
contend that the lower Court committed an crror in not award-’
ing us Rs. 380 which we had to pay to a prior mortgagee
for recovering possession: section 74 of the Transfer of
Property Aect.

Bamcgieror, J.:—The plaintiff sued as an agriculburist to
redeem a morbgage and to recover possession of the mortgaged
property on payment of any sum which the Court might find to
be still owing to the defendants, the representatives of the
original mortgagee, The mortgage was cxecuted in 1863, and
the sum secured was Rs. 300, It was admitted that the
mortgagee wenb into possession in 1867 under the decree of the
Court, and has since remained in possession.

The defendants denied that the plaintiff was an agriculturist
within the meaning of the Dekkhan Agriculturists’ Relicf Aect,
and claimed that Rs. 1,088-4-11 were duc on the mortgage,
including a sum of Rs. 380 which the mortgagee had to pay to prior
mortgagee before he eould go into possession under the decree
of 1867. -

() (1886) P, 3., p. £73. @ (1894) 19 Bom. 140,
(@ (1896) 19 Mad, 249, ) (1883) 7 Bom, 330,



 The Court of first instance found that the plainkiff was not
an agriculturist, and that, on accounts taken, the mortgagee had
already received Rs. 2,549-4-3 from the vents and profits of the
mortgaged property : it, therefore, decreed redemption without
any further payment, but it made no order for the refund ta the
plaintiff of the excess payment. B

The defendants appealed to the District Court, where it was
held that the plaintiff was not an agriculturist, and that the
defendants were relieved of any liability to account by reason
of the former decree in the suit of 1867. The mortgagee’s claim
to the Rs, 880 was also refused.

Dealing first with the plaintiff’s appeal, we have to determine
whether the Court below was wrong (1) in holding that the
plaintiff is not an agriculturist within the Act, and (2) in holding
that the plaintiff's right to have accounts taken from the
mortgagee in possession was lost by reason of the deeree of 1867,

On the first point we have no hesitation in agreeing with the
District Judge. The sole ground on which the plaintiff elaims
to be an agriculturist is that she is the wife of an agriculiurist;
but that circumstance does not, we think, constitute her an
agriculturist within the meaning of the Act. She does not earn
her livelihood by agriculture, but by being the wife of hLer
husband : he might change his occupation to-morrow, but she
would not be affected by the change. It seems to us tifat she
can no more be called an agriculturist because her husband is an
agriculturist than she could be called an engineer, or a doctor if
‘her hushand happened to follow one of those professions.

As to the second point the decree of 1867 is exhibit 88 in the
case. It sets out that the then plaintiff, the mortgagee, was
suing for possession of the mortgaged land, that is, we infer for
possession under the terms of the mortgage bond ; and there
was a prayer that, until possession should be delivered over, ox
until the mortgage money was paid off, interest should be
awarded at the rate of 2 per cent. per mensem. The decree then
orders that the mortgagor “should pay to the plaintiff (the
mortgagee) Rs. 300 and interest, Rs. 27, in respect of his claim,
Until payment of the moneys, or until the principal is doubled,
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interest should be paid ab the rate of 2 per cent. per mensem
from 80th July 1867 ; and until payment of the moneys the
land mortgaged, which is asked for in the suit; should be handed
over according to the agreement. And the defendant should
redeem the land by paying the plaintilt’s money.” It should be
noted that the ixmstrament of mortgage is not produced.

The question is whether the terms of this deeree deprive the
mortgagor of a right to accounts in the present suit.

Tor the respondents reliance is placed on Navlu v. Zaghu®
and Rambhat v. Ragho Krishna Deshpande®, it being argued
thet the case of Daftairaye Ravji v. Aanwjt Ramelandra® iy
distinguishable on the precise ground on whieh in the Full
Bench decision in Tani Bagavam v. Har™ it was distinguished
from Navlw v. Raghu, namely, that in Daléntraye’s® case the
decree simply awarded possession of the mortgaged property,
whereas here, as in Zani Bagavan v. Hare, the decree directs the
payment of a ecertain sum found to be due and enjoins that,
until that sum 1¢  paid, possession is to remain with the
wortgagee, v

We thinlk that this contention must be conceded, and that so
far the present case does fall outside the ruling in Dattaéraya v.
4nai®,  Butib still remainsto cousicler whether in other respeets
it ean, be brought within Naewle v. Raghs® and the eases which

" followed that decision and which are, whether we agree with

them or not, binding upon us.

‘We entirely concur in what was said by Farvan, J., in Tant
Bagavan v. Hare as to the manner in which such a case as this
stiould he approached. In such a suit, said that learned Judge,

© ¢ 4]l that the Court is ab Iiberty to do isto construe the decrce

in the former suit, to ascertain its intention from the expressions
contained in it, and to give effect to that intention when so
ascertained.” We must, thexefore, be guided primarily by the
actual terms of the particular deeree of 1867, and for that reason
we have set them out in full. Among those terms is a provisioﬁ

| (1854) 8 Bom. 308. (3) 188G 2. J., p. 237.
() (1892) 16 Bom. 656. ) (1857) 16 Bom. G59.



for fubure dnterest, which at once distinguishes this deeree from

the decrees considered in the cases cited for the respondents and
shows that the relation of mortgagor and mortgagee was intend-
ed to continue. The decree on its face contemplates the taking
of an account in the future to ascertain the amount of accrued
interest due-to the mortgagee, and, since the tcmedies between
the parties are mutual, that implies that an account be taken
also of reuts and profits debitable to the mortgagee. It may be
observed further that, under the decree, possession is fo be
delivered to the mortgagee “according to the agreement,” that
is, we nunderstand, according to the mortgage agreement, so that
this provision also negatives the theory that the decrec was
intended to act as a foreclosure decree or to extinguish the
contractual relation between the parties. This point is made
still elearer by the order that the mortgagor should, that is,
should ab some future date, redeem the property by paying the
sum due; and we can only read these words as contemplating
a future suit to redeem on payment of such sum as may then
be found to be due. We are, therefore, of opinion that the
decree did not supersede the contractual relation, to employ the
language of West, J,, in Naviu v. Rughn®, but by putting the
mortgagee into possession merely carried out the terms of the
contract, which for the rest it preserved and kept alive.

There was no foreclosure either in fact or in intention¥antit
was in-his capacity as mortgagee, entitled by the contract to
possession, that the defendant’s predecessor was put into posses-
sion by the Court’s decree. The facts thus resemble those
which were before the Judicial Committee in S Raja Papamma
Rao v. 8¢ Vira Prataps H. V. Ramchandra Razu® where

their Lordships say, in language which appears appropriate to

the present suit It is sufficient that the mortgagee, not
being entitled to foreclosure and not asking for it, got a decree
which did not purport to work foreclosure. It purported to
give possession ‘as provided in the terms of the bond’ ... and
did not purport to put an end to the bond and to the relations
of mortgagor and mortgagee altogether. It could, though

() (1884) 8 Bom.1303. {2 (1396) 19 Mad, 249,
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sabject to correction on ‘appeal, give possession, and did so.
The mortgagee thereupon hecame mortgagee in possession; and
as such he must submit to be redeemed.”

If the above decision is in point, it is manifest that it cannot
be displaced by any ruling of this' Court, and that would be

- sufficient answer fo Mr, Khare’s reference to the unreported case

of Vullabh Kriskno v. Naﬁzva, which was decided in 1902 by
Sir Lawrence Jenkins, C. J., and Batty, J., in Second Appeal
No. 568 of 1901. There, moveover, the Court observed that
“as redemption could be only on the terms expressed in the
decree, the taking of accounts is beside the question.”” The
decree then in question is not now before us, but we infer from
the words cited that it contained-a clause definitely negativing
the taking of accounts in future; in the decrce with which we
are concerned there is no such provision,

On these grounds we hold that the Subordinate Judge was.
right in allowing accounts to be taken ; and since the mortgagor
did not appeal against the order absolving the mortgagee from
liability for any surplus receipts over and above the sum
necessary for redemption, we cannot now impose any further
liabiliby in that respect.

Tt is clear also that the Subordinate Judge was right in allow-
ing the mortgagee credit for the Rs, 380 which he paid to the
prior mortgagees in order to obtain possession. Under seetion 74
of the Transfer of Property Act the mortgagee was entitled to
redeem the earlier encumbrance.

For these reasons we reverse the decree of the District Judge.
and restore that of the Subordinate Judge. The appellant will
have his costs thronghout in Appeal No, 823 of 1909, and in
Appeal Ne. 219 of 1908 there will be no order as to costs.

Dezeree reversed.
G, B. R,




