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We, therefore, dismiss this appeal with costs’ confirming the 
decree with this variaj;ioii that instead of possession being 
awarded for the usage mentioned in paragraph 2 of the plaint, 
possession will be awarded subject only to the easements existing 
over the land in favour of defendants as owners of the northern 
premises.

Decree varied..

0, B. II.
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Before Mr. Jtistico Batcholor and M u Justice Sao.

KISHANDAS SH1V.RAM MAEWADI, Plaintii-m’, v. NAMA 
EAMA V IE, DeIj'endant.-''^

Compromise—Decrec in  terras of ilic compfom{sa~~JppUcaticn fo r  decrce-^ 
Terms o f the conijoromise opposed to Icm—VuHia police/—Instahnenis— 
Default—Payment of whole stim—DehJcJia% AgviaxdhiTists ScU cf ilc  ̂
( .X V I I o f  1S70), section ISB, cimisc (,S).f

A suit brouglit agaiHstan agriCTlbnrlst-dofciuln.Tit to Kjcovcr money by salo 
oi: mortgaged pvox:>oi'fcy Avas coinpi'oimsod on tlio terms tliat tlio defendant sliould 
pay the aiCotmt in equal annual instalments; and that on failuro to pay axiy two

Civil Ivcfproaco Ko. S o i 1010,

t  Tbe Deklihaii Agriculttu'ists’ Eellcf Act (X'VII ol! 1879), aectiou ISB, runs as 
follows:—

(1) The Couit tiiay iiv its disci'cUo u iu passing a dccrc'ci for rci’leniptioilj foroclosnre 
or salo iu any suit oJ tlio clcseiipttona mentioned in section 3 , olantie (v/) or clauso (»)_ 
01 iu tlie conxse ol: any pvoceoclings ixndcp a'dccroo for rcdompii-on, fuvedosxiro or salt 
passed in any such suit, whefcliei- before or aftor tliia Act uoniea into forco, direct tl)at 
auy amount payable by the mortgagor nndev tliat docrco Kliall be payable in such 
instaluionts, on auch dates and on siieh terms as to tho paynumt of interest, and whero 
the mortgagee is in poBsession, as to the appiopriation of tho p'olits aud accounting-, 
therefore, as it tbinlts fifc.

(2) If a mm payable nnder any such direction is not paid 'when, due, the Court 
shall, e:scept for xeasons to be recorded by it in writing, instead of mating au order 
for the sale of the entire property mortgaged or for foreclosuje, order tho salo of such 
portion only of the property as it may tbiiik Eectssary for the realization of that 
sum.
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instalments the plaintiff should be at liberty to realise tlie whole of the balance 
by sale of the entire mortgaged property through the Court. The compromise 
was brought before the Court with a view to obtain a deei’ee ia its terms, Tho 
defendant when examined by the Court agreed to bo bonnd by its terms -which 
were explained to him. The Subordinate Judge, however, felt doubt as to the 
Y a lid it y  of the compromise; and referred for opiuion the following two 
questions to the High Couit: (1) wlieihor the compromise wasla-wful although 
it provided that in default of the payment of two instalments the plaintiff 
should realize the whole balance due by sale'of the entire mortgaged property  ̂
such provision having been opposed to section 15B, clause (2 ) of the Dekkhan 
Agi'iculturists’ Relief Act, 1879 ; and (2) whether the Court was bound to pass 
a dooree on a compx'omise of this character.

Held, that the term that in default of payment of two instalments the 
whole mortgaged property shall be liable to sale” was contrary to public 
policy as declared in section ISB  ̂clause (2) of the Dekkhan Agriculturists’ 
Relief Act, 1879 ; and that, therefore, it was not competent to the Coiu’t to pass 
a decree which would ba in conflict with the statutory provision.

J Id l,  furtherj that the mere fact that the defendant though appi’ised of the 
iei’ms of the compromise agreed to it, did not invest tho CoiU't with jurisdiction 
to pass a decree to carry out the coraproiniso.'

This  was a civil reference made by T. E-. Kotwalj Subordinate 
Judge of Talegaon and Sasvad.

Tbe plaintiff in stitu ted  a suit against the defendant, who was 
an agriculturist^ to recover the money due on a mortgage executed 
by the la tte r. D uring the pcndency of the suitj the"* parties 
settled th e ir differences and arrived at a compromise, the terms 
of which were as follovv's :—

“ Defendant should pay Ks. 10 0  as claimed and costs and the full fees of the 
pleader, vis., Ess. 10 in the Palgun of Slialce 1831 aud yearly Es. 10  in each 
future P til gun and the instalment should be paid till the whole sum was paid 
off. If defendant makes default in payment of any two instalments, plaintiff 
should realize the whole sum by sale of tlie property described in the plaint 
through the Court.’'

The above compromise was presented to the Court for a decree 
to be passed in its terms. The defendant was examined by the 
Court and the terms of the compromise were explained to him. 
He then agreed to be bound by those term s. The Subordinate 
Judge, however^ feU doubt as to his competence to pass a decree 
in term s of the compromise; and referred the following two 
questions to  the H igh Court for opinion : —
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1. Is tlie above agreement oi’ compromise lawful whicli x)rovides tliat in 
default of two instalments tlio plaintiff slioTild realize the whole balance due' 
by sale of the property ifc being contrary to the provisions of section 15B (2) of 
the Dekkban Agriculturists' Relief Act, as oonstrucd in FandharinaOt v. 
Sh'XnTcar, 8 Bombay L, R. page 488 P

2. Is the above otise to bo applied only to decrees passed by tlio Court or 
also to compromises or consent decrees based on compromises or to agreements 
filed nuder section 44 of the Dekkhan Agriculturists’ Relief Act?

On the questions referred the opinion of the Subordinate Judge 
was in the negative. H is reasons for the opinion were expressed 
as follow s: —

“ The judgment of yAEBAN, C. J., in I. L. R. 22 Bombay 238 shows that livhen 
a coinjjromise is brought within the provisions of tho Dekkhan Agricul- 
tnrisis’ Bellei: Act it would be governed by that Act. The iiarticular case did 
not fall under the Act. The case in I. L, B, 26 Mad. 31 .shows that in spite of 
the compromise as recorded by exhibit 15 tlie Court will disregard the terms 
so far as they arc contrary to the Dekkhan Agriculturists’ BoUof Act as oon- 
strued by the Bombay High Court. So far as a docreo embodies unlawful 
terms of a compromise it is inoperative and will not bo enforced. A Court 
would have no jurisdietion to pass a decree on a coinproniise unless it is 
lawful; 0. XXIII, r. S. A Judge disjregarding tho ruling of the High Court 
to which he is subordinate would be acting contrary to law and his decision of 
a case would be open to revision by tho High Court under scction 115 (c ); 
I. L, R. 25 All. 509 at 523, 524,1.L. E. 17 Mad. 410. If tho above argument 

■is correct t-̂ ie couipromise becomes unlawful being opposed to the construction 
of section 15B (2) of the Dekkhan Agriculturists’ Ileliof Act and the Court 
should not pass a decree on i t : Bama v. Emnchand, Printed Judgmeutsj ISOdij 
page 456. xis au argumout in favour of supporting the compromise above set 
out the maxim qiiiUhetpotest renunctarejuri pro se introducto may bo relied on, 
i e. anyone may, at his pleasure, renounce tho beuefit of a stipulation or other 
right introduced entirely in his own favour. Broom’s Legal Maxims 7 Ed., 
pp. 581 to 537,1. li. R. 27 Bombay, piige 10 . Tho only doubt is whether the 
agriculturists’ case would come under the proviso to tbe lulo set out on page 
637, The maxim is inapplicable if an agriculturist ontors into an agreement 
as the one noted above by which he is deprived of that protection to which 
by the Dekkhan Agriculturists’ Relief Act he is absolutely entitled. In
I. L. R. Bumbay 252, F. B., at ‘258, 259 it is remarked that ‘ looking at the 
policy of the Ach and its avowed intention to afford relief to indebted agri­
culturists, we think that no obstacle should bo plaeod in the way of makiug 
its remedies as wide reaching as possible.”

Another argument advanced in favour of tho compromise is one arising 
from the great hardship and inconvonienoe as a result of the ruling iu
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8 Bom iay Law Meporter. Broom’s Legal Maxims pp. 14G-14S. It is asked 
laow many times is the deorae to be made absolute, if it is to be dona at each 
time the iustalmenD falls clue ? How are the difficulties of effecoing a sale to 
realize an. iustaluient to be got over ?

The suit falls midex sections 3, 4 and 10  of the Dekkhan ^g’-’ioultuvisls’ Relief 
Act and no appaal lies from my decreo. If I pass a decree under Order 
XXIIIj r. 3 iu terms of the compromise there will be no appeal? section 9i3 (3), 
Civil Procedure Cede.*'

The reference was beard by Batchelor and B ao ,!JJ .

T. Vidmans [amicus c%nm)

The rule of law contained in section 15B^ clause (2) of the, 
D ekkhan A griculturists’ Relief Act^ 1879^ applies only when 
the Court passes a decree after an investigation of the claim. 
I t  does not apply to compromise Vvdiich is an act ol the parties. 
The whole policy of the Aet is to encourag'e compromise by the 
parties, and to this end is directed the provisions about conciliation 
in the le t .  See P iraji v. ,

L . 0. Gole (amicu-s curiae) for the defendan t:—

The terms of the compromise in question are in direct conflict 
w ith the provisions of section l5Bj clause (2). The Court should 
not tu rn  a compromise into a decree, if it contains any terms 
opposed to the provisions of any statu te. See also Pandharim th  
V. BJianhar^’̂  ̂ ; Bama v. Bamc.'handra^'^; and La7c?-hrnahmami 
Naidu  v. Bangmnma^^\

B a t c h e l o r  ̂ J . W e  are obliged to the learned pleaders who 
have assisted the Court w ith their arguments.

This is a reference by the Subordinate J  udge of Talegaon and 
arises in a su it brought by the assignee of a m ortgage for the 
recovery of the mortgage-m )ney due on a simple bond, dated 
the 18th Ju n e  1S97.

The defendant adm itted the mortgage-bond and the receipt 
of the consideration.

The plaintiff and the defendant entered into a compromisG 
which is exhibit 15, and which provides th a t the defendant
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should pay Bs. 100 as claimed and costs, nam ely, Rs. 10 in 
Fdlgun of Shake 1831 and yearly Es. 10 in each fu tu re  Fdlgun 
and so on u n til the whole sum was paid o ff; if defendant should 
m ake default in paym ent of any tw o instalm ents, then  i t  was 
provided th a t tlie plaintiff should realize the whole sum by sale 
of the entire m ortgaged property through the Court.

The defendant adm itted the assignment-deed produced by 
the plaintifi;. The parties prayed for a decree to  be passed in  
term s of th is compromise, and the defendant, on being examined 
by  the Court and on the term s of the compromise being explain­
ed to him, agreed to be bound by it.

Thereupon the learned Subordinate Judge refers to us two 
questions, (1) whether the aforesaid compromise is lawful 
although it provides th a t in default of the paym ent of two 
instalments the plaintiff should realize the whole balance due by 
sale of the entire mortgaged property, such provision being 
opposed to section 15B, clause (2) of the D ekkhan Agriculturists^ 
Relief A c t; and (2) w hether the Court was bound to pass a decree 
on a compromise of this character.

The Subordinate Judge thought th a t both questions should
be answered in the negative, and we are of the same opinion.

A compromise is merely an agreem ent between the parties 
to settle an existing dispute, and if it is to be enforceable in 
law ifc must not contain a term  opposed to public policyj see 
JiahJmanamami Naidn v. Jianganma^^K H ere the term  

th a t in default of payment ol two instalm ents the whole 
mortgaged property shall be liable to  sale is contrary to public 
policy, for the public policy upon this point is declared in  section 
15B (2) of the Act which enacts th a t in  such circumstances 
not the whole mortgaged property but only such p art of it  as 
may be necessary for the realization of the overdue instalments 
shall be liable to sale.

We th ink , therefore, th a t i t  is not competent to the C ourt to 
pass a decree which would be in conflict w ith a clear provision 
of tbe S tatute, and we are supported in th is view by the decision 
in llama vA lad Eama Dhere v. llamehand ihilml 

(1) (X903) 26 Mad. 81. (2) (1894) P. .T, iuO*
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Wo are of opinion_, raoreoverj th a t tlic mere fact, that tho 
defendant thongh apprised of the term s of the compromise 
agreed to it, does not invest the Court w ith  jurisdiction to pass 
a decree to carry  ont such a compromise. I t  m ust he observed 
th a t the only knowledge which appears to have been brought 
home to the defendant is a knowledge of the  term s of the com­
promise, not a knowledge of his legal position under the- speci­
ally favourable D ekkhan Agriculturists^ E,elief Act. That is 
im portant in  connection w ith  section 12 of the Act which deals 
w ith admissions by the debtor, and requires the Oourt to  be 
satisfied, before giving effect to such admissions, th a t they were 
made w ith the full knowledge of the d eb to /s  legal rights as 
against the creditor. This section and section 13 seem to us to 
indicate th a t the object of the  Act was to place the defendant-” 
agriculturists^ interests ra ther in the hands of the Court for 
protection than  to tru s t them  to the hands of the  defendant 
himself.

And section 44 m ay bs referred to for guidance as to the manner 
in which the Court receiving an agreement should scrutinize it. 
The section declares th a t before accepting such an agreement 
the C ourt m ust be of opinion th a t it ia a legal and equitable 
agreement, a  description which we th ink  cannot be applied to 
compromise which is in  direct variance w ith th e  provisions of 
section 15B (2) of the Acfc.

The case of Tira ji v. Oanapaii^^^ is no t in points for the 
compromise which was there allowed was not alleged to contain 
any term  in conflict w ith  the  S tatu te .

For these reasons therefore we answer in the negative both 
the questions which have been referred to us.

Order accordingly.

R. Pv.
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