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Chinchwad, given to Chimua Maharaj by Bhavanibui on the day
that she adopted Nana Maharaj it could only amount to a sale of
the property. But a Hindu father is not competent ta sell joint
ancestral properky to the detriment of his sons, except foran
antecedent debt, which had been contracted for a purpose neither
illegal nor imrsoral. In the present case, there was no debt ab
all ; in fact, even if there had been an antecedent debt of Chimna
Maharaj, Nana Maharvaj had ceased to be his son legally liable,
For these reasons the decree appealed from wust be confirmed
with costs,

Hearon, Ji=1 concur.

Decree confirmed.
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APPELLATE CIVIL,

Before Bv, Justice Bulshelor and Mp. Justice Kuo.

RANCHODLAL VANDRAVANDAS PATVARL axp anvornee (ORTGINAL
DrreNvaNts), Arernnaxes, 0. Tue SECRETARY or STATE vor INDIA
1% COUNCIL (orrcinan Pramvrirys), REsPoNDENTS.*

Buidence At (I of 1873), sestion 115—Lstoppel— dequiescence— Bath
parties equally conversent with true stuke of facts—Vogue ulleyalions——Ieul
controversy to be ascorbuined by the Judge.

‘Whore partics make vague and loose allegabions, it is always cssenbial to the
eorrect determination of the suil that the renl controversy betweon them should
be ageerbained by the Judge by uestioning their legid advisers as to what
14 exactly their position in the matber.

‘Where both parties to a suit are oqually conversant with the trae state of
fuets, it 1s absurd to refer to the doctrine of estoppel.

In the year 1871 Government granted tu the defendants’ predecessor-in-title
a certain plot of land sibuate at Dhandhuka, The grand exprossly stated that o
strip of land helonging to Government was the southern boundary of the plot
%0 gl:ante_d. This statement was repeated in o worlgage-deed executed hy the

# Pirgt Appeal Now 169 of 1909,
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defendants’ predecessor~in-titls to the defendants themselves in the yeur 1893.
In the year 1895 the defendants purchased the said plot and encroached on  the
shrip by extending their building on it. Therenpon the Sacrobary of State for
India in Connell brought a suit against them to recover possession of the strip
after removing the defendants’ encronchment. The snitevas brought in the
year 1908, The defendants’ plea was that they woere in possession and enjoy-
‘ment for a long tims and consequently there was acquiescence and esboppel on
the part of the officers of Government and Dhandhuaka Municipality and they
wished $0 lsad evidence to prove their plea.

Held, that the defendants’ title-decds having brought to their knowledge the
titie of the Government the doetrines of estoppel and acquiescence weve not
applicable, nud tho suit was governad hy sixty years’ Hmitation, the Government

" being a party to it, '

Firsy Appeal from the decision of Dayaram Gidumal, District
Judge of Ahmedabad, in original Suit No, 108 of 1908,

Suit by the Sceretary of State for India in Council to recover

possession of a Naveli (small strip of land) 68 feet in length and

2 feet in breadth, for removal of defendants’ eneroachment and
for a permanent injunction. ‘

The whole plot of land inclading the Naveli was at one time
the property of Government, A portion of the plot to the north
of the Naveli was sold by Government to the defendants’ pre-
decessor-in-title in the year 1871 and another portion to the
south to one Dullabh Tamodar, the predecessor-in-title=of
Harjivandas in 1862, The sale-deed passed by Government to
the defendants’ predecessor recited that the Naveli was the
gouthern houndary of the portion purchased by him [rom
Government. Similarly the Naveli was deseribed asthe northern
boundary of the portion purchased by Dullabh Damodar) pre-
decessor of Harjivandas. In the year 1893 the defendants’
predecossor-in-title passed a mortgage-deed to the defendants
which stated that the Naveli was the sonthern houndary of the
mortgaged property. IHavjivandas built a Dharmsbdla on the
site purchased hy him from the said Dullabh Damodar and one
Bapuji Jagannath was the trustee in possession of the said
Dharmshdla. The defendants purchased their land from their
predecessor in the year 1695 and thereafter they encroached on
the Naveli by extendiung their building on ibt. Hence the suit
which was filed in the year 1908,
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‘The defendonts set up their ownership but the allegations
made by them in their written statements being very vague and
loose, the District Judge questioned their pleaders to determine
the real point involved in the case and raised the following
issue 1—

Has the Goovernment intentionally caused or permitted defendants and their
predacessors to believe that the land was theirs and to act upon such belief ?

The Judge found on the said issue in the negative and awarded
the plaintif’s claim. His veasons were as follows :—

Bnt where it the cstoppslin the ease? The Crown makes its meaning
quite elear in its grant. Jt bas always been the practice of every enlightened
(toyernment when selling land in lots o provide forlight and aiv and for easy
accesss The rules framed under sechion 214 of the Bombay Land Revenue
Code on the subjeet of building sites contain clear provisions on. the subject,
In this partieular case Glovernment sold two plots and roserved a space 2 feot
broad bhetween them. The defondants’ predocessors were exprossly told so,
The defendants, if they read the original grant, must have seen afonce that
that ylace was reserved and was not included within thoso boundatries, Does
it lia intheir mouths to say that they attached no importance to their own titles
deed ? Ts the Government, after making its meaning quite clear in the grant,
bound to go on telling every grantee about the terms of the written grant and
about thelr meaning P Are its officers to atbend to such minute matiers as the
nser of Naveliz 2 feet broad by neighbouring honse owners? Tt is becanse
Governmont eannot well prevent encraachments on such small pieces of Iand and
because their functions ave multifarious, that the limitation period of 60 years
is allowed to the Crown, Ibs acquiescence” for a shorter period does not har its
suit (see 27 Bom, at page 532 where the anlhorities are quoted). ITad
defendants pleaded adverse possession for 59 years, 11 months and 29 days
they wonld not have sneceeded,  Their possassion being not so long they have
not set up the plea of adverse possession.  Bnb whose ease wonld be the lardor
of the two—that of o man who was actwally in possession for nearly 60 yonrs
and was then dispossessed, or that of & man who Tnew what the Government
had granted to him encronched on what was not his own for about 48 years
and being unable to show possession for GO years was dispossessed® The
defendants” plea of estoppel has been put forward only lecause the limitation
of 60 years protects the Government, .

Tt has been laid down by the Privy Comneil (see ii W, R, P. ¢ 61) that
“ the ncts of a Government officer bind the Government only when he is acling
in tho discharge of a certain duty within the limits of biy authority, or, if he
exceed that authority, when the Government in fact or in law, direstly or by
implication ratifies the excess,” Huad it Dbeen alfleged by the defendants that
after seeing the original grant they had gone to the {ollector or the Coms

L}
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missioner and been told that the grant, though it reserved the 2 feet, meant
that the 2 feet were the defendants’ would the Government have heen bound
by such a statement? I doubt very much., The Collestor or the Commissioner
would be held, T thinlk, to have exceeded their authority in aseribing a meaning
to the words of Government which those words plainly «did mot bear at all.
The defendants, however, do not say that any statement was made to them by
any of the officers of Grovernment to the effect that the Navell was the defend-
ants’. It is not even alleged that the Government land registers of survey
reeords wers allowed to be examined by the defendants or their predecessors,

or that copies ‘were taken of the entries and those entries were misleading,

Had such copies been taken they would have boen produnced with the documents

pub in by the defendants.

Now I think this brief history of the cmse proves that the Qefondants did
not know their own mind either when they put in their written statement or
swhen the issues were framed or amended--or even when they came to argue
the case. There has been continual see-sawing~—“The land was sold to us
by Government.”

“The land was not sold to us—it was veserved—bnt CGlovernment have

intontionally permitted us to believe that the land is’ours and toact on that
belief.”

“The land has been considered by Govermment appurtenant to our tenement.”
“Bection 115 of the Evidenca Act does not apply and we vely upon other facts
constituting cstoppel, section 115 not being exhaustive.”’

These various staternents hardly indieate a belief even on the defgndants’
part that Government have misled them to their prejudice. Had they been
really misled they would have spoken with no uncertein voice on the point.

There is also another confusion in the defendants’ mind. The acts and
omissions of the Dhandhuka Municipality are not the acts and omissions of
Government. Nutice to that Municipality is not notice to Govermnent, Notice
to Bapuji who is merely an attorney of Government for this snit and who was
never an attornoy of Government before, is not netise to Government, i

The truth is defendants have had the misfortunc to be hauled up befors the
60 years’ period and they ave doing their best to wriggle out of that unplensant
sitnation by means of plea of estoppel. Their main complaint really is:
“ Why did not the Government sue us earlier.” To that the Government
reply: “We had 60 years.” - They charge Government with negligence but
they forget their own negligece in not examining the original title-deed.

The defendants appealed.
D. 4. Khare and M, K, Mekta for the appellants (defehdants).

Coyaji, with G, N. Tiakore, for the respondent (plaintiff).
B 17785
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BarcurLor, J.:=This is an appeal against o decree made by
the District Judge of Ahmedabad in favour of the plaintiff the
Secretary of State for Indin in Council. '

The suit was fijed to recover possession of a small strip of land
about 68 feet long and about 2 feet broad with a Naveli ox
passage which ran between the defendants” properties on the
north and the Dharmshéla, of which one Bapuji Jagannath was
the trustee in possession, to the south, Although the nominal
plaintift is thus the Secretary of State for India in Council, the
real plaintiff who is substantially interested in the fate of the
suit is Bapuji the trustee in possession of the Dharmshdla.

" The plaintiff claimed to recover possession of this strip of land
after removing from it certain encroachments made on it by the
defendants’ buildings. _

~ Great difficulty was experienced in the Court below in aseer-
taining the real ground wupon which the defendants sought to
meeb the plaintif’s case. They began by setting up their own
title, then they abandoned this ground and in lieu of it relied
upon certain allegations as to acquiescence and estoppel on the
part of the servants of the plaintiff. Their allegations however
upon this head were so vague and loose that the learned District

L t . . . -
Judge found it necessary to question their legal adviser as to

what exactly his position was in this matter.

As this action of the District Judge has been subjected to some
little criticism here, we take occasion. to say that in our opinion
that action was not only justifiable but laudable, It was essential
tio the correct determination of this suit, asib always is essential,
that the real controversy between the parties should be ascertained
by the learned Judge. After giving the pleader thne to consider
his attitude, the Judge asked him to explain clearly what he
meant by saying that the suit was barred by estoppel and
acquiescence. ~ Exhibit 38 records the pleader’s answer in fall’
and from it we extract the following sentences. “ The land is

‘not entered in the Government records in any of the land
- registers relating to the town of Dhandhuka, Theland has been -

in our possession and enjoyment for the last more than 48 years,
We built on the land after receiving permission from the Muni-
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cipality in 1895, All the Government Officers at Dhandhulka
are aware of the fact that we built at Dhandhuka. The building
was inspected from time to time by Municipal Officers when
it was being erected and they have made reposts to that effeet,
In varions maps made by the order of the Municipality and by
the orders of the Revenue Authorities, the land has been shown
as ours, and the Commissioncr and the Government have also

decided that they cannot eject us. They bave not said in those

orders that the land is ours.”

Upon consideration of the pleadings supplemented by the
statement given by both pleaders from one of which the
foregoing passage is extracted, the learned District Judge came
to the  conclusion that the defendants had made no case to
entitle them to go into evidence inasmuch as their own title-
deeds informed them of the fact that the ownership of the
disputed strip of land was with the Government and the Govern-
ment had 60 years’ period of limitation within which to
assert its rights.

The defendants now appeal here contending that the learned
Judge was wrong in shutting them out from the possibility of
leading evidence and they urge that, whether they arc able or
not to establish the proposition for which they eontend, they
ought at least to be provided with full opportunity of domo 80.

1t seems to us, however, that the District Judge was right in
the view which he took of the case. The defendants’ own title-
deed is exhibit 61, which we have read and which in plain
terms sets out that the strip of land in suib is the property of the
Government. The defendants must be taken to be acquainted
with their title-deed which is dated 1871, and in consequence to he
aware that the Government is the owner of thisland. The same
statement, moreover, is made also in exhibit 31, the title~-deed of
Bapuji, and also in exhibit 29, the mortgage-deed, executed in 18038
by the defendants’ predecessors to the defendants themselves.

With these statements of the Government’s title brought to
the defendants’ knowledge by these deeds, it seems to us that
the ground for invoking such doctrines as estoppel and acqui-
escence is cub away from under the defendants’ feet,
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As appears from the language of section 115 of the Evidence
Act itself and as was observed by Sir Charles Farran in- Hoxaps
v, Narsapa®. ¢ when both parties are equally conversant with
the true state of the facts, it is absurd to refer to the doctrine of
estoppel.”’ |

Reference may also be made with advantage to what was said
by the Privy Council in Beni Ram v. Kundan Lal® where
their Lordships regretted that a loose and inadequate statement
of the rule of equity had obtained curreney in the lower Courts.
They go on to explain that “the proposition of acquiescence if
it were supplemented, might possibly be made to apply to the case
where the owner of land sees another person erecting buildings
upon it, and knowing that such other person is under the mistaken
belief that the land is his own property, purposely abstains from
interference, with the view of claiming the building when ib is
erccted.”

The same propositions were also considered at length by Lord
Cranworth in Ramsden v. Dyson®. His Lordship says “ But it
will be observed that to raise such an equity two things are
required, fitst, that the person expending the money supposes
himself to be building on his own land ; and, sccondly, that the
real owaer at the time of the expenditure knows that the land
belongs to him and not to the person expending the money in
the belief that he is the owner. For if a stranger builds on
my land knowing it to be mine, there is no principle of equity
which would prevent my claiming the land with the benefit of
all the expenditure made on it. There would be nothing in my
conduct, active or passive, making it inequitable in me to assert
my legal rights.”” And in such a case as we have here, where
the building was done with the knowledge that the land belong-
ed to another, there, his Lordship says of the builder, “He
knew the extent of his interest, and it was his folly to expend

money upon a title which he knew would or might soon come
to an end.”

(1) (1598) 23 Bom, 406 at 400, () (1899) 21 AlL 496 at 502.
’ : () (1865) 1 B, and I, A, C, 129 at 141,
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 We are of opinion, as the learned Judge below was of opinian,
that the case before us is aptly deseribed in the foregoing
'passages ; in other words, that it is a case where the defendants,
being perfectly aware that the land in suit wag the property of
the Government and that they, the defendants, had no rights
over it beyond certain easemeuts encroached upon it in the hope
that their encroachment upon this small inconspicuous strip of
land might escape the notice of the agents of the plaintiff in the
town of Dhandhuka. In fact it would seem to have escaped
their notice for a period of 13 years, but the Government have
a period of 60 years under the law of limitation and there is no
question that the suit isin time.

We would observe also that accepting the case as pub by the
defendants’ pleader in the words which we have cited, we think
that it makes no case for the admission of evidence. The
Secretary of State is in no way coneerned with anything which
may have been done by the Municipality or the officers of the
Munieipality. It cannotin the circumstances of this case assist
the defendants if in certain maps of the Revenue Authorities
made by those Authorities for their own guidance, this strip of
land is inaceurately described.

As to the assertion that the Commissioner and the Govornment
have decided that they cannot eject the defendants, that is
obviously beside the mark. TFor, the Commissioner’s order
referred to 1s exhibit 30, and all that that Officer decided is
that the contending parties, that is to say, Bapuji and the
defendants would be wise to decide their difference by a Civil
Suit, and in the meanwhile that it was unnecessary for Govern-
ment to fight the battle of the Dharmshéla, and all that the
Government did was to approve and confirm this Very non-
committal order of the Commissioner.

Upon the whole, therefore, we are of opinion that the case
made by the defendants themselves put them out of Court and
that the learned Judge was right in so deciding and in refusing
to allow them to give evidence which could lead nowhere and
serve no useful purpose.
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We, therefore, dismiss this appeal with costs confirming the
decree with this variation that instcad of possession being
awarded for the usage mentioned in paragraph 2 of the plaint,
possession will be awarded subject only to the casements existing
over the land in favour of defendants as owners of the northern
premises.

Deeree varsed.
¢ B R

APPELLATE CIVIL.

Before My, Justice Batchelor and My, Justice Rao.

KISIHHANDAS SHIVRAM MARWADI, Puarytiey, o. NAMA
RAMA VIR, DEFEvDANT.* ‘

Compromise—Decree in torms of the compromise—~Application for decrecw—
Terms of the compromise opposed to low—~—Dublic policy—Instalmenis—
Défoult—Payment of whole sum—Dekkhan Agriculturists’ Relief Aot
(X VITof 1879), scetion 168, elawse (9.1

A suib brought against an agricultwist-defendant to recover money by sale
of mortgaged property was comapromised ou the terms that the defondant should
pay the axfiount in equal annual instalments, and that on failure to pay any two

# Civil Refercace No. 8 of 1010,

 The Dekkhan Agviculturists’ Relief Act (XVIT of 1879), section 151, runs as
follows 1—

(1) The Court may in its discretio n in passing a deeree for redemption; forecloswe
or gale in any suit of tho deseriptions mentioned in section 3, clawe (y) oz clavse (2
oy in the course of any procecdings under &' deeres for vedem plion, forcelosare or sale
rassed in any such suit, whethor hefore or after this Ack comes inbo foree, dircet that
any amount payable by the mortgagor under that decree shall he payalle in such
instalmonts, on such dabes and on such terms as to the payment of interest, and where
the mortgagee is in possession, ns to the appropriation of the yrofits snd accounting,
therefore, as it thinky fit. '

(2) If a sum payable under sy such dircetion is nob paid when due, the Court
shall, except for xeasons to he recorded by it in writing, instead of waking an order
for the sale of the entire propevby mortgaged or for foreclosure, order the salo of such

portion only of the proparby as ib may think teecssary for the realization of that
sum. )



