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Chiiiehwad, given to Chiiima Maharuj by Bhavanibai on the day 
th a t she adopted Nana Maharaj it could only am ount to a sale of 
the property. But a H indu father is not competent to sell jo in t 
ancestral property to the detrim ent of his sons, except fo r an 
antecedent debt^ which had been contracted for a purpose neither 
illef^al nor immoral. In  the present case^ there was no debt at 
a l i ; in fact; even if there had been an antecedent debt of Chimna 
Maharaj, N aua Maharaj had ceased to be his son legally liable. 
For these reafeions the decree appealed from m ust be confirmed 
wifch costs.
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Be/ord Mr, J-usttGe Balchdor ciiul M r. JasilcG Jiao*

1910. KA.NCHO'DLA.L V A H D R A V A N D IS PATVABI, and akothei.!, (obioinal

Seplemhi' 27. D e i’bkbanss), A p p e llan ts , v . T h e  SECR ETA K ir oi.- STATE I'oii I N D I A
------------ -—  IS OOUNOIL (oiitoiNAi. P la in ti i 'P s ) , Eesponmnts.''^-

E vid en t Act ( I  o f 1873}, seetiort lW-~’JI!>iioppel~--de(jii/eiiGenee--~Botk 
parties e(iuaU/j conver'sant ■with true state of fa c ts— Vaffue ulle<]aiymn~-'Efial 
controver\)/ to bo aacoYtahxcH hy theJuilgr,.

Whore jjartics malje vaguo and loosu allogatioas, it is ahvajs essential to tho 
correct dotemination of tlie suit tliat fclioreal coutrovorsy between them sltould
be asceiiained by the Judge hy i|ucstloi'iuig tlieir legal advisors as to what
is cxacfcly thois.' position in the matter.

"Wliere both parties to a suit are equally conversiaiit with the trcio stato of 
faotSj it is absurd to refer to tho doctrine oi' estoppel.

In the year 18TI Govctnmeut grantod to the defoiidauta’ predece.ssor-hi-titlo 
a certain plot of land situate at Dhandiiuluv. Tho gnuit expressly stiitod that a 
Btrip oi; land belougiug to Government was the southoru boundary of tiie plot 
to  granted. Tliis statomect was repeated iu a mortga,gc-dced executed hy the

* First Appeal Ko. 160 of 1909.
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defendants predeeessor-in-title to tbe defendants tlxemsslves in the year 1893. 
In the year 1895 fcTia defendants purchased the said plot aad encroached on the 
strip by extending their building on it. Thereupon tho Secrotary of State for 
India in Council brought a suit against them to recover possession of the strip 
after lemoving the defendants' encroachmont. The suit ̂ vas hi'onght jn the 
year 1908* Tlis defendants’ plea was that they were in possession awl enjoy­
ment for a long time and conf^oqnentlj there was acquiescence and estoppel on 
the part of tho officers of Government and Dliandhuka MTxiricipality and they 
wished to lead evidence to prove their plea.

Meld, that the defendants’ title-deeds having brought to their knowledge tho 
title of the Government the doctrines of estoppel and acqnieseence were not 
apydicable, and the suit was governed !>y sixty yeai’fs' limitfitioi^jthe (xOTernnient 
being a party to it.

F jb s t  Appeal from the decision of D ayarain Giclumal, District 
Judge of Ahmedabad^ in  original Suit No. 108 of 190S.

Suit hy the Secretary of S tate for Ind ia  in Council to recover 
possession of a Naveli (small strip of land) 68 feet in length and
2 feefc in breadthj for removal of defendants’ enci'oaehment and 
for Oj permanent inianction.

The whole plot of land including tho Naveli was a t one time 
the property of Clovcrnment. A portion of the plot to the north 
of the Naveli was sold hy Government to the defendants’ pre- 
decessor-in-title in  tho year 1871 and another portion to the 
south to one Dullabli Baniodav^ the prcdecessor-in-title^of 
H arjivandas in 1862. Tho salc'deed passed hy Government to 
the defendants’ predecessor recited th a t the Naveli was tho 
gouthem boundary of tlie portion purchased by hira from 
G overnment. Sim ilarly the Naveli was descrihod as the  northern 
boundary of the portion purchased by Dullahh Damodar^ p re ­
decessor of H arjivandas. In  the year 1893 tho defendants’ 
predecessor-in-title passed a mortgawc-deecl to the defendants 
which stated th a t the Naveli was the southern boiindary of the 
mortgaged propertj^ H arjivandas built a DliarinT^hdla on tho 
site purchased by him from the said Dullabh Da,modar and one 
Bapiiji Jagannatli was the trustee in possession of tho said 
Dharm shala. Tho defendants purchased tbeir land from their 
predecessor in tho year 1695 and thereafter they  encroached on 
the Naveli by extending their building on it. Hence the suit 
which was filod in the year 1908,

1910.
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Thd defendants set up their ownership b u t the allegations 
made by them  in their w ritten statements being very vague and 
loosej the D istrict Judge questioned their pleaders to determine 
the real point involved in  the case and raised the following 
issue

Has the Goverument intentionally caused or permitted defendants and tlioir 
predecessors to believe that the land was theirs and to act npon such belief P

The Judge found on the said issue in  the negative and awarded 
the plaintiff's claim. His reasons were as follows

Bnt -where is the ostoppal in the caso? Tho Crown makes its meaning 
cpiite clear in its grn,nt. It has always l̂ cen the practice of ovel’j  enlightened 
(rovermnent when selling land in lots to provide for light and air and for easy 
accesB. The rules framed under section 21i of the Bombay Land Revenue 
Code on tlie subjoet of building sites contain clear provisions on the suhject. 
Iu this particular case Government sold two plots and ro,served a space 9 feet 
broad between them. The defendants’ predecessors were expressly told so. 
The defendants, if they road the original grant, must liavo seen at once that 
that place was reserved and was not included within those boundaries. Does 
it He in their mouths to say that they attached no importance to thoir own title- 
deed? Is the Government, after making its meaning quite clear iu the grant, 
bound to go on telling every grantee about tbe terras of tho written grant and 
about their mcatiing ? Are its officers to attend to such minute matters as tho 
nser of Navelis 2 feet broad by neighbouring house owncriiiP It is becauso 
Governmont cannot well prevent encrcaelxmenta on such small pieces of land and 
because thoir functions are multifarious, that the limitation period of GO years 
is allowed to the Crown. Its acquicsconce' for a shorter period dooa not l)ar its 
snit (see 27 Bora, at page Ij32 ■where tho authoritios are quoted). Had 
defendants pleaded advcrHo possession, for 59 years, 11 months and 29 days 
they wonld not have Rucccoded. Tlieir posRSHsion being not so long they have 
not set up ihe plea of adverso poss(;ssion. Bnt whoso ca«o would bo the harder 
oE tlio tw'o—that of a man who was actually in poast!.'?sion for nearly 00 yoa,rs 
and was tlion dispossesscdj or that of a man who Icnow what tho Govenimenfc 
had granted to him encroaohed on what was not hia own for al)Out 48 ycara 
and being unable to show posse,s.sion for GO years was disposseBsed P The 
defendants’ plea of estoppel luvs been put forward only because the limitation 
of 60 years protects tho Govoinment,

I t  has been laid down by the Privy Council (see ii W. Ih P, C. 0 1 ) that 
“ the acts of a Government officer bind tho Government only when he is acting 
in tho discharge of a certain duty within' the limits of hi« authority, or, i£ he 
exceed that authority, when tho Government in fact or in law ,' directly or by 
implication ratifiOB the excess ” Had it been alleged by the dei’endants that 
after seeing the original grant they hnd gone to tho Pollector or the Coni"
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inissionei’ and been told that the grantj though it I'eser-ved the 2  feet, meant 
that the 2 feet were the defendants’ would the Goveranient have been bound 
by such a statemeiit ? I doubt very much. The Collector or the Commissioner 
•would be held, I  think, to have exceeded their authority ia ascribing a moaning 
to the words o£ Government which those words plainly <did not bear at all. 
The defendants, however, do not say that any statement was made to them by 
any of the officers of Grovernment to the effect that the Naveli was the defend­
ants’. It is not even alleged that the Governinent land registers of survey 
records were alio.ved to be osamined by tho defendants or their predecessors, 
or that c.oijies were taken of the entries and those entries were mi.‘5leading. 
Had such copies been taken they would have boen produced with the documents 
put in by tho defendants.
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>Tow I think this brief history of the case proves that tho defendants did 
not know their own mind either when they put iix their written statement or 
when the issaes were framed or amended—or even when they came to argue 
the case. There has been continual see-sawing—-“ The land was sold to us 
by Government.”

‘̂ The land was not sold to us—it was reseiYed—but Governmant have 
intentionally permitted us to believe that the land is]ours and to act on that 
belief."

“ The land has been considered by Government appurtenant to ouv tenement.” 
Section 115 of the Evidence Act does not apply and we rely upon other facts 

constituting estoppel, section 115 not being exhaustive.’’

These various statements hardly indicate a belief even on the defendants’ 
part that Government have misled them to their prejudice. Had they been 
really misled they would have spoken with no uncertain voice on tho point.

There is also anotlier confusion in the defendants’ mind. The acts and 
omissions of the Dhandhuka Municipality are not tho acts and omissions of 
Government. IS'otice. to that Municipality ia not notice to Govermnent. Kotice 
to Bapiiji who is merely an attoxmey of Government for this suit aad who was 
never an attorney of Government before  ̂is not notioe to Government.

The truth is defendants have had the misfortune to ba hauled up before the 
60 years’ period and they are doing their best to wriggle out of that unpleasant 
situation by means of plea of estoppel. Their main complaint really is : 
“ Why did not the Government sue us earlier.” To that the Government 
reply: “ We had 60 years.” They charge Government with negligence but 
they forgot their own negligence in not examining^the original title-deed.

The defendants appealed.

D. A. Khare and M. K, MeMa for the appellants (defendants). 

Coyaji, w ith G, N. Thakore, for the respondent (plaintiff).
5 1773~5
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1910. Batchelor, J . This is an appeal against a decree made by 
the D istrict Judge of Ahmedabad in favour of the plaintiff the 
Secretary of S tate for Ind ia in Coinicii.

The suit was fi'|,ed to recover possession of a small strip  of land 
about 68 feet lono’ and about 2 feet broad w ith a N aveli or 
passage which ran between the defendants^ properties on the 
north  and the Dharmshdla, of which one Bapuji Jagannath  was 
the trustee in possessionj to the south. A lthough the nominal 
plaintift is thus the Secretary of S tate for Ind ia in  Council, the 
real plaintiff who is substantially interested in the fate of the 
suit is Bapuji the trustee in possession of the D harm sh^a.

The plaintiff claimed to recover possession of this strip  of land 
after removing from it certain encroachments made on it  by tho 
defendants^ buildings.

Great difficulty was experienced in the Court below in ascer­
taining tho real ground upon which the defendants sought to 
meet the p lain tiffs case. They began by setting up their own 
title, then they abandoned this ground and in lieu of it relied 
upon certain allegations as to accpnescencc and estoppel on tlie 
part of the servants of the plaintiff. Their allegations however 
upon this head were so vague and loose tlia t the learned D istrict 
Judge jj-ound i t  necessary to question their legal adviser as to 
what exactly his position was in this m atter.

As this action of the D istrict Judge has been subjected to some 
little  criticism here, we take occasioi:^to say th a t in  our opinion 
th a t action was not only justifiable bu t laudable. I t  was essential 
to the correct determination of this suit, as it always is essentiab 
th a t the real controversy between the parties should be ascertained 
by the learned Judge. A fter giving the pleader time to consider 
his attitude, the Judge asked him to explain clearly w hat he 
meant by saying th a t the suit was barred by estoppel and 
acquiescence. ' Exhibit 38 records the pleader’s answ er in full 
and from it  we extract the following sentences. “ The land is 

, not entered in the Government records in  any of the land 
registers relating to the town of Dhandhuka. The land has been 
in our possession and enjoyment for the last more than  48 years. 
We built on the land after receiving permission froni the M uni-
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eipality in IS 95. All the Government Officers afc D handhuka 
are aware of the fact th a t we huilt a t D handhuka. Thebuildm g 
was inspected from time to time by M unicipal OfBcers when 
it  was being erected and they  have made reports to th a t effect. 
In  various maps made by the  order of the M unicipality and by 
the orders of the Revenue A uthorities, the land has been shown 
as ours, and the Commissioner and the G-overnmenfc have also 
decided th a t they  cannot eject us. They have not said in those 
orders th a t the land is ours.'’"’

Upon consideration of the pleadings supplemented by the 
statem ent given by both pleaders from one of which the 
foregoing passage is extracted^ the learned D istrict Judge came 
to the . conclusion th a t the defendants had made no case to 
entitle them  to go into evidence inasmuch as their own title- 
deeds informed them of the fact th a t the ownership of the 
disputed strip  of land was w ith the G-overninent and the Govern­
ment had 60 years^ period of lim itation w ith in  which to 
assert its rights.

The defendants now appeal here contending th a t  the learned 
Judge was wrong in shutting  them out from the possibility of 
leading evidence and they urge that, w hether they  are able or 
not to establish the proposition for w hich they  contend, they 
ought a t least to be provided with full opportunity  of doing so.

I t  seems to  us^ however^, th a t the D istrict Judge was right in 
the view which he took of the case. The defendants^ own title- 
deed is exhibit 61, which we have read and which in plain 
terms sets out th a t the strip  of land in suit is the property of the 
Government. The defendants m ust be taken to be acquainted 
w ith their title-deed which is dated 1871, and in  consequence to bo 
aware th a t the Government is the owner of this laud. The same 
statem ent, moreover, is made also in exhibit 31, the title-deed of 
Bapnji, and also in exhibit 29, the morlgage-deed, executed in 1893 
by the defendants’ predecessors to the defendants themselves.

W ith  these statem ents of the Government's title  brought to 
the defendants^ knowledge by these deeds, i t  seems to us that 
the ground for invoking such doctrines as estoppel and acqui­
escence is cu t away from under the defendants^ feet.
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1910. A s appears from the language of section 115 of tb e  Evidence 
Act itself and as was observed by Sir Charles F arran  in Honapa 
\ \  Narsapd^\ when both parties are equally conversant w ith 
the true state of the facts, it  is absurd to refer to the doctrine of 
estoppel.

Reference may also be made with advantage to w hat was said 
by tbe Privy  Council in Beni Mam v. Kundan where
their Lordships regretted th a t a loose and inadequate statem ent 
of the rule of equity had obtained currency in the lower Courts. 
They go on to explain th a t the proposition of acquiescence if 
it  were supplemented, m ight possibly be made to apply to the case 
where the owner of land sees another person erecting buildings 
upon itj and know ing th a t such other person is under the m istaken 
belief th a t the land is his own property, purposely abstains from 
interference, with tho view of claiming the building when ifc is 
erected.’^

The same propositions were also considered a t length by Lord 
Cranworth in Bamsden v, H is Lordship says B ut it
will be observed th a t to raise such an equity  two th ings arc 
i’equiredj first, th a t the person expending the money supposes 
himself to be building on his own land ; and, secondly, th a t  tho 
real owaer at the time of the expenditure knows th a t the land 
belongs to him  and not to the person expending the money in 
the belief th a t he is the owner. For if a stranger buijds on 
m y land knowing it to be mine, there is no principle of equity 
which would prevent my claiming the land w ith the benefit of 
all the expenditure made on it. There would be nothing in  my 
conduct, active or passive, m aking it inequitable in  me to assert 
my legal rights/* And in  such a case as wc have here, where 
the building was done w ith the knowledge th a t the land belong­
ed to another, there, his Lordship says of the builder, He 
knew the extent of his interest, and i t  was his folly to expend 
money upon a title  which he knew would or m ight soon come 
to an end/^

(1) (1898) 23 Bom. 406 at 409. (2) (1899) 21 All. 496 at 502.
m  (1865) 1 E. and I, A. 0.129 at 141.
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We are of opinion/as the learned Judoe below was of opinion, 
tb a t the case before us is aptly  described in  th e  foregoing 
passages ; in  other wordsj th a t i t  is a  case where the  defendants, 
being perfectly aware th a t the land in suit wag the property of 
the Government and th a t they, the defendants^ had no rights 
over ifc beyond certain easements encroached upon it  in the hope 
th a t their encroachment upon this small inconspicuous strip oi' 
land m ight escape the notice of the agents of the plaintiff in  the 
tow n of D handhuka. In  fact i t  would seem to have escaped 
their notice for a period of 13 yearsj bu t the Government have 
a period of 60 years under the law of lim itation and there is no 
question th a t the suit is in time.

We would observe also th a t accepting the case as p u t by the 
defendants^ pleader in the words which we have cited, we th ink 
th a t it  makes no case for the admission of evidence. The 
Secretary of S tate is in no way concerned w ith anything which 
may have been done by the Municipality or the officers of the 
M unicipality. I t  cannot in the circumstances of th is case assist 
the defendants if in certain maps of the Revenue Authorities 
made by those Authorities for their own guidance, this strip of 
land is inaccurately described.

As to the assertion th a t the Commissioner and the Govtjrnment 
have decided th a t they  cannot eject the defendants, th a t is 
obviously beside the m ark. For, the Commissioner’s order 
referred to is exhibit 30, and all th a t th a t Officer decided is 
th a t the contending parties, th a t is to say, Bapuji and the 
defendants would be wise to  decide their difference by a Civil 
Suit^ and in  the meanwhile th a t it was unnecessary for Govern­
m ent to tight the battle of the Dharnishala, and all th a t the 
Government did was to approve and confirm th is very non­
committal order of the Commissioner.

Upon the whole, therefore, we are of opinion th a t the case 
made by the defendants themselves pu t them out of Court and 
th a t the learned Judge was right in  so deciding and in  refusing 
to allow them  to give evidence which could lead nowhere and 
serve no useful purpose.

1910.
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We, therefore, dismiss this appeal with costs’ confirming the 
decree with this variaj;ioii that instead of possession being 
awarded for the usage mentioned in paragraph 2 of the plaint, 
possession will be awarded subject only to the easements existing 
over the land in favour of defendants as owners of the northern 
premises.

Decree varied..

0, B. II.
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Before Mr. Jtistico Batcholor and M u Justice Sao.

KISHANDAS SH1V.RAM MAEWADI, Plaintii-m’, v. NAMA 
EAMA V IE, DeIj'endant.-''^

Compromise—Decrec in  terras of ilic compfom{sa~~JppUcaticn fo r  decrce-^ 
Terms o f the conijoromise opposed to Icm—VuHia police/—Instahnenis— 
Default—Payment of whole stim—DehJcJia% AgviaxdhiTists ScU cf ilc  ̂
( .X V I I o f  1S70), section ISB, cimisc (,S).f

A suit brouglit agaiHstan agriCTlbnrlst-dofciuln.Tit to Kjcovcr money by salo 
oi: mortgaged pvox:>oi'fcy Avas coinpi'oimsod on tlio terms tliat tlio defendant sliould 
pay the aiCotmt in equal annual instalments; and that on failuro to pay axiy two

Civil Ivcfproaco Ko. S o i 1010,

t  Tbe Deklihaii Agriculttu'ists’ Eellcf Act (X'VII ol! 1879), aectiou ISB, runs as 
follows:—

(1) The Couit tiiay iiv its disci'cUo u iu passing a dccrc'ci for rci’leniptioilj foroclosnre 
or salo iu any suit oJ tlio clcseiipttona mentioned in section 3 , olantie (v/) or clauso (»)_ 
01 iu tlie conxse ol: any pvoceoclings ixndcp a'dccroo for rcdompii-on, fuvedosxiro or salt 
passed in any such suit, whefcliei- before or aftor tliia Act uoniea into forco, direct tl)at 
auy amount payable by the mortgagor nndev tliat docrco Kliall be payable in such 
instaluionts, on auch dates and on siieh terms as to tho paynumt of interest, and whero 
the mortgagee is in poBsession, as to the appiopriation of tho p'olits aud accounting-, 
therefore, as it tbinlts fifc.

(2) If a mm payable nnder any such direction is not paid 'when, due, the Court 
shall, e:scept for xeasons to be recorded by it in writing, instead of mating au order 
for the sale of the entire property mortgaged or for foreclosuje, order tho salo of such 
portion only of the property as it may tbiiik Eectssary for the realization of that 
sum.


