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goes not to the endowment but into his own pocket, and any __ 77

increase or decrease in the Government assessment is in the R leﬁsffjm
. LCAMOLIANDR A
same way to damnify or to benefit Vithoba personally and not PRaTIU

KN
the endowment. : : NARSINHA.

It seems to us clear from the particular words in this deed that
all that is given to the endowment is that specific amount
84 khandies of rice, Bs. 17 in cash and 920 cocoanuts which is
expressly stated in more than one passage and that endowment
is merely a burden placed upon the larger gift which is made to
Vithoba, If we are right in thinking that that is the meaning
of the deed considered as a whole, our opinion need not be shaken
by the clause in whieh it is sought to prohibit Vithoba Prabhu
from mortgaging or selling the lands in question. For that clause
would mérely be an attempt to impose restrictions repugnant
to the gift such as are frequently made in such documents and
would be of no avail,

For these reasons we arc of opinion that the decree already
made by this Court is the right decree,
We affirmn it and dismiss this appeal with costs.
Ap peal dismissed.
Go B. Re

CRIMINAL REVISION,

Before My, Justice Batohelor and My, Justice Rao.

Ix ze BAI PARVATIL® 1910.
Seplemler 23e

Criminal Procedure Code (Aot V' of 1898), sectien L00--Magistrate— e
Inquiry—The case not commitied to the Court of Session for want of sufficient
grounds—Appeal against the order—Order roversed by the Sessions Judge—

Commitment when to be made~Discharge of accuised.

‘Where o Committing Magistrate finds that there is no evidence whatever ov
that the evidence tendered for the proseeution is totally wuworthy of eredit, it
is his duty under section 209 of the Criminal Procedure Code (Act V of 1898)
to dissharge the aceused. ' ' '

% Criminal Revision i\’o-} 182 of 1010,
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Where the Magistrate enterbains any veal doubt as to the weight or quality
of the cvidence, the task of rvesolving that doubtand assessing the evidenco
should be left to the Court of Session.

Iomperor v, Ravfi eri Velgaumbar(), followed.
Qucen- Empress v. SVamdey Sateasi®, distinguished.

Lackman v. Juola®, approved.

Tuis was an application, under section 435 of the Criminal
Procedure Code (Act V of 1898), to revise an order passed by
R. E. A, Elliott, Additional Sessions Judge of Ahmedabad, revers-

ing an order passed by G.R. Dabholkar, Resident Magistrate
of Borsad.

One Bai Jadav instituted a complaint against Bai Parvati (the
applicant) in the Court of the Resident Magistrate of Borsad
charging the latter with an offence punishable under section 307
of the Indian Penal Code (Act XLV of 1860).

The Magistrate heard the evidence tendered by the prosecu-
tion and dishelieving it declined to commit the accused to the
Court of Session and discharged her under section 209 of the
Criminal Procedure Code,

The complainant appealed against this order to the Additional
Sessmns Judge of Ahmedabad who reversed the order passed by
the Mamstmto, and ordered him to draw up a charge against

the aceused and commit her for trial under section 307 of the
Indian Penal Code.

The accused applied to the High Court.

Branson, with Manmukkram K. Melitu, for the applicant s~

Where a Committing Magistrate wholly disbelieves the evidonce
tendered on behalf of prosecution, it is his duty to discharge the
accused under scction 209 of the Criminal Procedure Code,
See Lachman v. Juala® 5 In re the petition of Kalyan Singh®
Queen-Empress v.  Munisami® ;  Empevor v, Rayi Hari
Yelgaumbar®,

(1) {1807) 9 Row. L. R, 225, () (1882) 5 AlL 161,
(2) {1887) 11 Bom, 872, ) (1889) 21 All, 265,

(5} (1801) 16 Mud. 89,
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The decision of Mr. Justice West in Queen-Empress v. Namdev
Satvafi®™ may at first sight appear against our contention. It
only decides that a Magistrate should commit a case to the
Court of Session when credible witnesses make statements which,
if believed, would sustain a conviction. The learned Judge has
himself explained the case in Dhanfidhat v. Pyarji®.

R. W. Desai, for the Crown:—

The question here is not whether the Magistrate had power to
discharge the accused under sections 209-210 of the Criminal
Procedure Code, but whether the Sessions Judge committed any
error of law in directing a committal which would justify any
interference by this Courct with the order which has been passed
by him under section 486 of the Criminal Procedure Code. The
Sessions Judge is a Judge of fact, whether the evidence adduced
is or is not sufficient to warrant a committal. With his finding
this Court will not interfere. See Fattu v. Fattn® and Tmperor
v. Varjivandas®, '

As to the cases relied on by the other sides the case of Lackian
v. Juala® was decided under the Criminal Procedure Code of
1872 and does not apply. In Dlewjillai v. Pyarji®, the
Magistrate who had committed the accused had himself
jurisdietion to try all the charges except one with which the
accused was charged. In the other cases the High Court was
requested to interfere with the order of discharge or to direct
o retrial or commi.tal.

BATCHELOR, J.:~This is an application by one Bai Parvati .

who was accused before the Magistrate of having attempted to

commit murder by pushmn another woeman named Jadav into
a well,

Parvati, the applicant, was the mistress of Jadav’s husband.
A good deal of evidence was summoned for the prosecution and
the Magistrate having heard all the evidence tendered eame to
the conclusion which he expressed in these words: ¢ After
having closely gone through the evidence as a whole I find that

(1} (1887) 11 Bom, 872 (8) (1904) 26 AlL 564,
(2 (1884) Ratanlal’s Unrep Cr. C, 201, (4 (1902 27 Bom. 84, 88,
5y (1882) 5 Alle 161,
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it will be a mere waste of the Scssions Court’s very valuable
time if I comumit the accused to it to take her trial there when I
myself see that there are not suflicient grounds for committing
her. 1, therefo%e, discharge her under section 209 of the
Criminal Procedure Code.”

From this order an application was preferred by Jadav to the
Sessions Judge who, reversing the Magistrate’s order, directed
the Magistrate to draw up a charge agninst the accused Parvati
and commit her for trial under section 347 of the Indian Penal
Code,

The question before us now is whether this order of the
Sessions Judge should be sustained. _

Upon the facts underlying this application it is not necessary
to say more than this that the First Class Magistrate went into
them at some length, that he examined the evidence of the
witnesses with great care and in the end found that there were
no grounds to commit.

The Sessions Judge, as we rvead his Judgment, does not
materially dissent from the Magistrate in this view of the effect
of the evidence tendered. e says that “on a small foundation
of probabilities an cnormous superstructure of untruth has beon
graduakly built up ” and he proceeds to show that most of the
important witnesses arc totally unworthy of credit. Buk
having thus disposed of the witnesses, he says thabt there still
remains the story of Bai Jadav herself, though at the same time
he admits that “having regard to the relation between the two
women it is improbable that Bai Parvati should have been
allowed to accompany Bai Tadav to the well.?

Upon the Sessions Judge’s own estimate of the value of the
‘evidence we think that the Magistrate was within his rights in
ordering the disecharge of Bai Parvati and that she should not
be exposed to the expense and harassment of a Sessions trial
which is practically foredoomed to failure. No doubt in a case
of this kind the line between the Magistrate’s duty and the
Sessions Court’s prerogative is not easy to draw. We think,
however, that it is not difficult to show that in this ease the
Magistrabe did not exeeed his authority,
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- The point before us was considered by Mr. Justice Mahmood in
In the matter of the petition of Lackman v. Jaule® where the
learned Judge after pointing out that the object of these
provisions of law is to save the subject frc;m the prolonged
anxiety of undergoing trials for offences not brought home to them,
and also to save the time of the Court of Session from being
wasted over unsuitable cases, goes on to say “Iam of opinion
that the power given to Magistrates under scetion 195 extends
to weighing of evidence, and the expression ‘sufficient grounds’
must be understood in a wide sense, I must nob, however, be
understood to lay down that this diseretionary power should be
exercised by the Magistrate without due caution or that he
should take upon himself to discharge the accused in Sessions
cages in the face of evidence which might justify a conviction.
But when the evidence against the accused is such that, in the
opinicn of the Magistrate, it cannot possibly justify a conviction,
I hold that there is nothing in the law which prohibits the
discharge of the accused, even though the evidence against him
consists of witnesses who state themselves to be eye-witnesses,
but whom the Magistrate entirely discredits.” This construction
commmends itself to us as an accurate statement of the meaning
of section 209 of the Criminal Procedure Code. Nor do we
think that thers is anything in it which is in real contdet with
what Mr, Justice West said in the case relied upofi by the
vespondent, Queen-Empress v. Nawmdev Safvaji®.  Tor, the
operation of that decision is limited to this that the Magistrate
ought to commit when the evidence is cnough to put the party
on his trial and “such a casc obviously arises when credible
witnesses make statements which, if believed, would sustain a
convietion,” It seems to us that the whole point of thispassage
lies in attaching due emphasis to the word “ecredible,” and some
confirmation of that construction of the decision may be
obtained from the observations of the same learned Judge in
Dhanjivhar v. Pyarji®.,

Apart also from authority it scems to us that the words of

the section themselves leave little room for ambiguity, The

(1) (1882) 5 Al 101, @ (18847) 11 Bowm. 372.
¢ (1884) Ratantal's Vavep, Cr, Ce 201,
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goction provides that if a Magistrate finds that there are not
sufficient grounds for committing the accused person for trial he
shall discharge him. Itis not merely therefore that the Magis-
trate in the case put is empowered to discharge the accused ; he
is bound to do so." What then is the case put? It is the case
where the Magistrate finds that there are no sufficient grounds
for committing the accused person for trial. He may so find
either because there is no evidence whatever or because the
evidenco tendered for the prosccution appears to him to boe
tobally unworthy of credit. But in this latber case, equally with
the former case, it would be his duty under the section to dis-
charge the accused, sinee the grounds velied on for a commitment
would, in his opinion, be insufficient. That is the construction
which the words of the section suggest to us and which we
understand was accepted by this Court in Fuperor v. Rayji Hari
Yelgaumhor®, Tt is perhaps unnecessary to add that where the
Mugistrate entertaing any real doubt as the weight or quality of
the evidence, the tasl of resolving that doubt and assessing the
gvidence should be left to the Convt of Session ; bub that is nob
the cage before us now.

For these veasons, thereforc, we must seb asids the ovder of
the Sessions Judge and restove that of the Magistrate.

Order set asides

e I

(0 (1967) O Bor, L, K. 225,



