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goes not to tlie endowment but iuto liis own pocktt, and any 
increase .or decrease in the Government assessment is in tlio 
same way to  dam nify or to benefit V ithoba personally and not 
the endowment.

•1
I t  seems to us clear from the particular words in  this deed th a t 

all th a t is given to the endowment is th a t specific amount 
8 |  khandies of rice, E s. 17 in cash and 920 cocoanuts which is 
expressly stated  in more than  one passage and th a t endowment 
is merely a burden placed upon the larger g ift which is naade to 
Vithoba. I f  we arc righ t in th ink ing  th a t th a t is the meaning 
oE the deed considered as a whole, our opinion need not be shaken 
by the clause in which it is sought to prohibit V ithoba Prabhu 
from m ortgaging or selling the lands in question. For th a t clause 
would merely be an attem pt to impose restrictions repugnant 
to the g ift such as are frequently made in  such documents and 
would be of no avail.

For these reasons we are of opiuion th a t the decree already 
made by this Court is the righ t decree.

W e affirm it and dismiss this appeal w ith costs,

Jp])eal dismissed.

G, B. E.
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CRIMINAL REVISION.

Before M r. Jnsficc BatcMlor and Mr. Justice Bao.

I n  BAI PAEVATI.«=

Criminal Proecdttre Code (Act V o f 189S), section 200—Magisiraie— 
Inquiry—The case not commiiied to the Court o f Session fo r  tvcmf o f szi^cient 
grounds— Appeal against ihe ordur—Order reversed l>y the Sessions Judge— 
Goriimitmmt when to he mada-^Disoharge of accused.

AVhei‘0 a Conimitfcing Magistrate liiids tliat there is no evidence 'whatever ,oi' 
that tlie evidence tendered for the proscontiou is totally in.iworthy of oredit, it 
is his duty ttiider section 209 of the Criminal Procedure Code (Act V of ISOS) 
to discharge the accused.

1910.
Sejplemler 23,

® Criminal Revision Ko» 182 of 1910.



1030* Where tlie Magistrate entertains any real dowht as to the weight or quality
of tli-3 evidence, the task of resolving that dotibt and assessing the evidence
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Jn  re  ,
i?Ai should be left to the Court of Session.

Pabvati*
Mmj)eror v, Eavji H ari YelgawnJcarii), followed.

Queen-Mnpress v. §Sfamdcv SaivctJiL^), distinguished.

Lachnan  v. Jualai^), approved.

T h is  w a s  an  applieatioDj nnder section 485 of the Griminal 
Procedure Code (Act V of 1898), to revise an order passed by 
Pw E. A. ElUott, Additional Sessions Judge of Ahmedabad, revers­
ing an order passed by G. R. Dabholkar^ Resident M agistrate 
of Borsado

One Bai Jadav  invstituted a complaint against Bai P arvati (the 
applicant) in the Court of the Resident M agistrate of Borsad 
charging the latter w ith an offence punishable under section 307 
of the Ind ian  Penal Code (Act XLV of 1S60).

The M agistrate heard the evidence tendered by the proseen- 
tion and disbelieving it declined to commit the accused to tho 
Court of Session and discharged her under section 209 of the 
Criminal Procedure Code.

The complainant appealed against th is order to the Additional 
Sessions Judge of Ahmedabad who reversed the order passed by 
the M agistrate, and ordered him to draw up a charge against 
the accused and commit her for trial under section 807 of the 
Indian Penal Code.

The accused applied to the H igh Court.

'Branson, w ith ManmnlcJiram K, Mehta, for tho applicant

Where a Committing Magistrate wholly disbelieves the ovidonco 
tendered on behalf of prosecution, it is his duty to discharge the 
accused under scction 209 of the Criminal Procedure Code.
See Jjaelmcm v. \ In  re the x^eiiiion o f Kalyan 8ingh^^> \
Clzieen-Empress v. ; JSmperof v» Mavji Hari

(1) (ISO?) 9 Eoffi. L. R. 225. 0) (1882) 5 All. IGL
(2) (1887) 11 Bom. 372. , (4) (1880) 21 All. 265.

(5) (1801) 15 Mad. 39.



The decision of lur. Justice West in Qiiee^i-Empms v. Nar/ichv 
SaivajW  m ay a t first sight appear against our contention. I t  Tn re

only decides th a t a M agistrate should commit a case to the pa.byIti. 
Court of Session when credible witnesses m ake statem ents which, 
if believed, would sustain a conviction. The learned Judge has 
himself explained the case in  DhatijihJiai v. V yafji^^,

JR> W . Besaif for the Crown : —
The question here is not w hether the  M agistrate had power to 

discharge the accused under sections 209-210 of the Criminal 
Procedure Oode, but w hether the Sessions Judge committed any 
error of law in directing a committal which would justify  any 
interference by this Court w ith the order which has been passed 
by him under section 436 of the Criminal Procedure Code. The 
Sessions Judge is a Judge of fact, w hether the evidence adduced 
is or is no t sufficient to w arran t a com m ittal, Wifch his finding 
this Court will not interfere. See FaUti v. TfaUn^^ and Entpemr 
V. Varjivandas^‘̂ \

As to the cases relied on by the other sides the case of Lachnaii 
V. Jnala^^ was decided under the Criminal Procedure Oode of 
1872 and does not apply. In  Dlianjihhai v. the
M agistrate who had committed the accused had himself 
jurisdiction to try  all the charges except one w ith  which the 
accused was charged. In  the other cases the H igh Conrt was 
requested to  interfere w ith the order of discharge or to direct 
a re tria l or conimiital.

B a t c h el o r , J . - T h i s  i s  an application b y  one Bai P arva tl 
who was accused b efo re  th e  M agistrate of having attem pted to 
commit m urder b y  pushing another w « n a n  named Jadav  in to  

a w e ll.

Parvati, the applicant, was the mistress of Jadav ’s husband.
A good deal of evidence was summoned for the prosecution and 
the M agistrate having heard all the evidence tendered came to 
the conclusion which he expressed in these words t “ A fter 
having closely gone througli the evidence as a whole I  find tbat

(1) (1887) 11 Bom. 372. (3) (1904) 20 All 56
m  (1884.) Rafcaiilal’s Unrep Cr. C. 201. C4) (1902 27 Bom. 84, 8S„

,(5) (1883.) 5 All. 161,
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___________ it will be a mere waste o[ tlie Sessions Court'3 very valuable
time if I  commit the accused to it  to take her tria l there when I  

rA.uYATT. myself see th a t there are not sufficient grounds for com m itting
her. I. therefore, dischara;e her under section 209 of the 
Criminal Procedure Code.”

From this order an application was preferred  by Jadav  to the 
Sessions Judge who, reversing the M agistrate’s order, directed 
the M agistrate to draw up a charge against the accused Parvati 
and commit her for tria l under section. 307 of the Indian  Penal 
Code,

The question before us now is w hether this order of the 
Sessions Judge should be sustained.

Upon the facts underlying this application it  is not necessary 
to say more than this th a t the F irst Class M agistrate w ent into 
them at some lengthy th a t he examined the evidence of the 
witnesses w ith great care and in the end found th a t there were 
no grounds to eomrait»

The Sessions Judge, as wc read his Judgment^ does not 
materially dissent from the M agistrate in this view of the effect 
of the evidence tendered. He says th a t on a small foundation 
of probabilities au enormous superstructure of u n tru th  has beeu 
gradually built up and ho proceeds to show th a t most of the 
im portant witnesses are totally unw orthy of credit. But 
having thus disposed of tho witnesses, he says th a t there still 
.remains the story of Bai Jadav herself^ though a t the same time 
he admits th a t having regard to the relation between the two 
women it  is improbable th a t Bai Parvati should have been 
allowed to accompany ^ a i Jadav to the welL^^

Upon the Sessions Judge\s own estimate of the value of the 
evidence we th ink  th a t the M agistrate was w ith in  his righ ts in 
ordering the discharge of Bai Parvati and th a t she should not 
be exposed to the expense and harassment of a  Sessions tria l 
which is practically foredoomed to failure. No doubt in  a case 
oE this kind the line between the M agistrate 's du ty  and tlio 
Sessions C ourt’s prerogative is not easy to  draw. We th ink , 
however, th a t i t  is not difficult to show th a t in th is case the 
M agistrate did not exceed his authority ,
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, The point before us was considered b y  Mr. J  us tic e Mahmood in. isio.
1% the matter o f the petition o f  Lachmcm v. Janlctf^^ where the Yn "m
learned Judge after pointing* out th a t the object of these pj^pyvn 
provisions of law is to save the subject from the prolonged 
anxiety of undergoing trials for offences not brought home to them, 
and also to save the time of the C ourt of Session from being 
wasted over unsuitable cases, goes on to  say I  am of opinion 
th a t the power given to M agistrates under section 195 extends 
to weighing of evidence^ and tlie expression  ̂sufficient grounds  ̂
m ust be understood in a wide sense. I  m ust nofĉ  however^ be 
understood to lay down th a t this discretionary power shonld be 
exercised by  the M agistrate w ithout due caution or th a t he
should take upon himself to  discharge the accused in  Sessions
cases in the face of evidence which m ight ju s tify  a conviction.
"But when the evidence against the accused is such that, in  the 
opinion of the M agistrate, i t  cannot possibly ju s tify  a conviction,
I  bold th a t there is nothing in the law which prohibits the 
discharge of the accused, even though the evidence against him 
consists of witnesses who state thenjselvos to be eye-witnesses, 
but whom the M agistrate entirely d iscred its/' This construction 
commends itself to us as an accurate statem ent of th e  meaning 
of section 209 of the Criminal Procedure Code. Kor do we 
th ink  th a t there is anything in  it which is in real contbict w ith 
w hat Mr. Justice W est said in the case relied upon by the 
respondent. Queen-Empress v. Namdeo Bafvaji^^K Eotj the 
operation of th a t decision is limited fco this th a t the  M agistrate 
ought to commit when the evidence is enough to put the party  
on his tria l and “ such a ease obviously arises when credible 
witnesses m ake statem ents which, if believed, would sustain a 
conviction/' I t  seems to us th a t the whole point of this passage 
lies in  attaching due emphasis to the word ^•'credible/'’ and some 
confirmation of th a t construction of the decision may be 
obtained from the observations of the same learned Judge in 
D hm jihhai v. JP^arji^^\

A part also from authority  i t  seems to us th a t the words of 
the section themselves leave little room for ambiguity. The

(1) (1882) 5 All. IG l. {2} (1S87) 11 Bom. 373. ,
C-n [ I W  U'Atai l̂aVs TJvu'cp. Cv, G. 201.
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1910. gactioii provides th a t i£ a M agistrate finds th a t there are not
" sufficienfc grounds for committing the accused person for tria l he

„ shall discharge him. I t  is not merely therefore th a t the Magis-
P ahva.i i , . ■ •

trafce in the case pu t ia empowered to di(3charge the accused ; he
is bound to do so.^ W hat then is the case pu t ? I t  is the case, 
where the M agistrate finds th a t these are no sufficient grounds, 
for committing the accused person for trial. He may so find 
either because there is no evidence whatever or because tho 
evidence tendered for the prosecution appears to him  to  be 
totally unw orthy of crediL B ut in this la tte r case, equally w ith 
the former case, i t  would bo his du ty  under the section to dis­
charge the accused, since the grounds relied on for a commitment 
woukh in his opinion, be insufficient. That is tho construction 
which the Vv̂ ords of the section suggest to us and which we 
understand was accepted by this Court in 'Emperor v. U m ji H ari 
Ydffmm/car^^K I t  is perhaps unnecessary to add th a t v/here the 
M agistrate entertains any real doubt as tho weight or qualit'y of 
the evidence, the task  of resolving th a t doubt and assessing tho 
evHdenee should be left to the Court of Session ] but th a t is not 
tho case before iis now.

For these reasons, therefore, wo m ust set aside the order of 
the Sessions Judge aud restore that of the M agistrate.
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Order set aside, 
iU li.

(I) (1907; 9Eu-«. L. It, 225,


