
Act in  so far as i t  relates io  th e  as'teemenb which was not the 1̂ 10*
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subject of the C ourt's order of the 16th J a ly  1909 ;  and that, F f b s h o t o m - 

therefore, no appeal lies. Eamgotas

W e dismiss the appeal with co.sts. Eamgotas
'Bmi.tb.h.

Aj)peal dismissed.

A ttorneys for the appellant t Messrs, M aid; Uiralal, Moit^ and 
Hmicliliocldias.

Attorneys for the responden t: Messrs, Bichiell^ Merwmiji m d  
Jlomer,

K. McI. K.

C EIM IN -A L R E V IE W ,

Sefara Mr. Justice Batchelor and Jusiice Bao.

EMPEEOE V. S'ULJI DITYA.*

Criminal Procediirs Code (As-l V  o f I S O S ) ,  section 563-~‘Jndimi JPsnal Code. Sepiem'ber
{Act X L Y o f  I860), section 7S— Whipping Aet ( IV  of 1009), Section 3—
Benteaee of wMjpping only passed on accused— Order to accused to notify
Ids residence— Validity o f the order. ^

Section 565 of tte Criminal Prooecture Code (Act V of 1898) musfc be strictly 
construed. The order contemplated by the sactiou cau only be aaade at the 
time of passing sentence of transpoi'fcatioii or imprisonment upon a convict. It 
cannot be made where tho Court, instead o£ passing tliat sentence, passes a 
sGufcence of whipping.

Th e  High Court sent for the papers oi: this case on review of 
statem ent of crim inal work.

T'he-facts of the case are stated in  the judgm en t.

j&. A. Shall, acting Government Pleader, for the Crown.

There Was no appearance for the accuseci,

B atcheloEj j . :—In  this case one JTiiJji valad D itya has been 
convicted of house-breaking under section 454 and of having 
Buffered certain previous convictions wliich bring his case within

* Crimijial Review Ho. 282 cHDlO.



_  __Bcctioii 75 o£ tlio Ind ian  Penal Code. The sentcuce upon him
Em3?krob was th a t he should suffer 80 stripes under the Whipping' Act IV  

of 1904, and to th a t sentence there was added an orders under 
section 565 of the Orirainal Procedure Code, directing th a t the 
convict should notify  his residence or change ot* residence for a 
period of five years.

We called for the papers in the case in order to satisfy our- 
aelves whether this order under section 565 could be supported, 
and we have heard the learned Governm ent Pleader in its favour. 
W e are o£ opinion th a t the order cannot stand. So fa r as the 
plain words of section 565 go it seems to us clear th a t the order 
cannot be brought w ith in  them. F or the section in terras allows 
of such an order being made only at the time of passing 
sentences of transportation or im prisonment on the accused, and 
it provides th a t his residence and change of residence “ after 
release be notified.

I t  seems clear th a t where there is no sentence of transportation 
or im prisonment and no release of the convict thereafter the 
section does not ju s tify  the m aking of such an order.

The Government Pleader has^ however^ called our atten tion  
to the fact th a t the words of section 565 of the Criminal Pro- 
cedure Code professedly follow the words of wection 75 or the 
Indian Penal Code, and, therefore, are lim ited to the case of a 
sentence of transportation or im prisonm ent as described in 
section 75 of the Penal Code, and i t  is urged th a t the Court 
convicting the accused person is no t deprived of its power to 
m ake this order under section 565, merely by reason of tbe 
circumstances th a t instead of passing a sentence of transporta­
tion or imprisonment it prefers th a t alternative sentence o£ 
whipping which is a mere substitute for transportation or im- 
prisonmentj and in support of th is argum ent i t  is pointed out 
th a t whereas section 585 was added to the Code in  1898, the 
present W hipping Act did not becomo law until 1909.

This la tter argument, however, which m ight otherwise have 
force, seems to us to be met by tho fact th a t when sectioxa 565 
was enacted in  1S98, there was on the Statute  Book a W hipping 
Actj namely, V I of 1864; which, so fa r as we are concerned w ith
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ib̂  wa.^ identical with the latter Act of 1909, That being so, 
it seems to th a t section 565 nvifit be construed strictly  and 
th a t when the Legislature th a t such an orderj a,s is there 
described^ may be made afc the time of passing sentence of tran s­
portation or imprisonment) so as to provide for a certain notifica” 
tion afte r the release of the convict^ it m ost be taken th a t the 
Courtis power is limited to the caseus there speciflcalh’' describedj 
and does not extend to cases where the Court; instead of passing 
th a t sentence., passes a sentence of whippings

For these reasons we set aside the order under section 565 of 
the Criminal Procedure Oode.

Order set aside.

laio.
Empebos

1).
FciJi Drairi,

n. R.

A P P E L L A T E  C IY IL ,

Before M r, Justice Ohccndcivarkar and Mr. J'ustioe Heaton.

GHANMALAPA OHENBASAPA TElYGINIvAI (ouraiNAt P laintiff), 
Appeli,4̂ t̂, y, ABDDL VAliAB valad MAHOMED HUS|1N SAHEB 
KHATIB (oBiQiNAL Defend.'Ui?}, Respondent.*

X/mitation Act (XK of 1877), section lil~~CouTt~^Ide r^retcdioti—Court 
in Brititih India-—Oourt in a Native State in J-ndia not included.

Tho word “ Cbiii't ” as used in seciion 14 of the Indiau Limitation Act (XV 
of IST’f) means a Gonrt in Biitish India, and not a Court in a Native State 
of luflia.

A ppeal from  the decision of Mr. B. G. Bhadbhade^ F irst Class 
Subordinate J  udge, at Dharwar.

Ohanmalapa (the plaintiff) lent Rs. 10^000 to Ladsaheb and 
Mahomedsaheb on a hypothecation bond passed by a le tte r on 
the 30th June 1899 ; and the defendant Abdul Yahab passed to
him a le tte r of secnrity for the debt on the 21st ,March 1901, „

The plaintiff filed a suit to recover the money against all of 
the three persons ia  the D istrict Court of Shiymoga (iWysofe

■ » J?irst Appeal No. 104 of 1909.

1910.
Au[fmi 1.


