VOL. XXXV.] BOMBAY SERIES.
ORIGINAL CIVIL.

Before Sir Bas:l Seott, Kt., Chisf Justico, and My Justice DBatehelor.

, JEEWANDAS DHANJIL, ApPELTANT A¥D DEFENDZNT, v RANCHODDAS
CHATURBHUJ, RESPONDENT AND PLATINTIFE.*

Jxecution proceedings—Decree in Baroda Couwrt—Transmission to Dombay
High Cowrt for execut on—dpplication to crecute—Limitation—Civil
Procedure Code (det V of 1908), section 48, end Sehedule T, Order XX I,

On 17th July 1893 the plaintiff obtained a decree in the Amreli Cowmt, in
 the tervitory of H. H. the Gdekwar of Baroda. On 12th May 1804 an appli-
cation for execution was made, On 10th July 1905 a second application was
made, the prayer being for the attachment of the moveable properties of
the defendant “in whatsoevor villages and at whatsoever places in
Okbamandal.” Okhamandal being within the jurisdiction of the Amreli
Court, the order for attachment was made. .

On 5thJuly 1909 the decrce was transmitted on the plaintiff’s application
to the Bombay High Court for execution; and on 15th OQcteber 1509 an
application for execution by at{achment of property in Bombay was made.

Held, that the application was a substantive application with regard to
the property in Bombay which was not the subject of any previous applica-
tion, and being made more than 12 years after the date of the decree, was
barred by the provisions of section 48 of the Civil Procedure Code (Acb YV of
1008).

A order by a Court passing a decree for the transmission of a decree for
execution to another Court isnot an oxder for the execution of tho decree,
nor is an application for the transmission an application for execution,

Husein Akmad Eake v, Saju Mehamad Sahid() distinguished,

Procmepines in execution.

On 17th July 1893 the plaintiff mbovenaumcd obtained a decres
for Rs. 6,727 and costs against Jeewandas Dhanji and another
in the Amreli Court, in the texritory of H. H.the Gdekwidr of
Baroda. On 12th May 1804, the first application to execute
‘the decree was made. This application was finally disposed

of on -12th August 1898, Subsequently the plaintiff heard
that the defendants were coming on business to v()'khq_mandal

* Appeal No, 46 of 1909, Ongnml Suit No. 562 of 1889 90 in District Courtab -

Amveli (Bs.mda).
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(within the jurisdiction of the Amreli Court) and he, therefore,
on 10th July 1905, made a second application for ezecution, a
rough translation of the material part of the prayer heing
as follows 1— ¢

“ As to whatever movoable ploperfies T may point out for taking under
attachment in whatsocver villages and at whalsoever places in Okhamandal
the saThe may De attached and sold by auchion, and the moneys derived-
therefrom niay be paid tome.”

He further asked for the arvest and detention of the defend-
ants. On 25th July 1905 an order was made for the attache
ment of the moveable properties as prayed, and a notice was
issued against the defendants to show cause why they should
not be arrested. This notice was ultimately discharged on
80th July 1908,

On 29th September 1908 the plaintiff applied to the Amveli
Court for transmission of the decrec for execution to the
Bombay High Court, under Government Notification No, 2684,
dated 3rd July 1908.@

The Amreli Court rejected the application, but the rejection
was set aside by the Appeal Court of Baroda, and on ¥7th June
1909 the District Judge of Amreli made the following order ;-

“ A% the request of the applicanta formal certificate o issue »e the eiecution
of tho decree {of this Court) by the High Court of Bombay according to
section 218 of the Civil Code, Whether the Darkhast to be procecded
with here or not will be duly considered hereafter and decided accordingly,”

In compliance with the above order, the District Judge on
5th July 1909 forwarded to the High Court at Bombay a eopy -
of the decree, and a certificate setting forth what part of the
decree remained to be executed, On 14th September he
forwarded in addition copies of the order of 25th July 1905
(rrra,ntmg the. application for the execution of the demee) and
the order of 17th June 1909,

(1) ¢ In exercise of the puwers conferred by section 229-B of the Codo of Civil
Procedwre (Act XIV of 1882) the Governor General in Couneil is pleased to declare ‘

" that the docrees of the Civil Courts situate in tho territories of His Fighness

the Gdekwdr of Baroda, whbich haye not been established or continned hy the
authorily of the Govérnor General in Council, may be executed in British Indin
as if they had been wade by the Courts of British India.”
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The plaintiff aceordingly on 15th October 1009 applied to
the Prothonotary for execution of his decree ¢ by attachment
and sale of the moveable property of the said Jeewandas Dhanji
econsisting of the stock in trade and goods.’lying in the shop
of the said Jeewandas Dhanji sitvate in Chikal gally in the
Mulji Jetha Cloth Market and bearing No. 92.”

The goods were attached, whereupon Jeewandas took out a
summons against the plaintift to show cause why the exccution
proceedings should not be quashed.

On the applicant’s depositing Rs. 8,600 with the Prothonotary
as security, the attachment on the goods was removed.

Macleod, J., however, discharged the sumwons with costs,
holding (1) that the order for transmission was an order on
a previous application for execution, and therefore mo notice
was necessary to be issued under Order XXI, rule 2, and
(2} that the plaintiff’s application to the Bombay High Court for
the attachment of the goods was not a fresh application and
was thereforc not barred under section 48 of the Civil Pro-
cedure Code (Act V of 1308).

The defendant appealed.
Jayakar, with Mulla, for the appellant.

Jinnak, with Jardine (acting Advocate-General) and Desad,
for the vespondent, , '

Scorr, C. J :~This is an appeal from an order of Macleod, J.,

made in Chambers, dismissing an application by the second
defendant to quash certain execution proceedings which had been
talcen against him in the Bombay High Court.

The plaintiff had obtained a decree in the Amreli Court in
the Baroda State on the 17th July 1893, He had presented certain
applications for execution to the Amreli Court, of which the second

was presented on the 10th July 1205, within twelve years of the.

passing of the decree. In thatapplieation he prayed as follows :—

“T pray for recovery of the amount of Ry, 7,637-4-10 from the defendants

in accordance with the claim as shown in the application for execution; The

same Js.as follow :=-(1) On account of some urgent- cause and oceasion: the:

deferidants are now golng to come specially to Okbamandal, Therefore, -a%

that time a8 to whatever moveable properties I may point out for taling.
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under attachment in whatsoever villages and ab whatsoever places in Okba--
mandal the same may be attached and sold by auction and the moneys derived
therefrom may be peid to me. (2) If the defondants’ moveable property be
insufficient to sabisfy the moneys then you would be pleased to cause the
moneys to be recoverst and given to me by enforcing for that purpose an
order for imprisomment against the defendants. The defendants are
abscouding toa foreign territory. They have now no property at all within
the juritdiction of this Court. Therefore simultaneously with enforcing
execution as against moveable property you will also. compel them to appear
before this Tonovrable Nyayadhishi Court.”

On the 25th of J uly 1905 an order was made by the Amveli
Court to the effect that—

“The Darkhast {application for cxecution) after having been registered in
the register book an order for execution should bo issued for attaching the
defendanis’ moveable property. The other prayer is for arrest and imprison-
ment of the defemdants. As to that matter along with the order dealing with
the case of non-satisfaction of m omeys from moveuble property a notice
shoutd e issued against the defendants calling upon them to show cause why
an order shonld not be issued for their arrest and imprisonment.”

Upon that notice a subsequent order was made on the 80¢h
July 1908 declining to issue execution against the defendants
personally.

The. plaintiff' then applied to the Amreli Ceurt for an order
transmitting the deeree for execution to the High Court of
Bombay. That application was refused on the 17th Qctober 1908,

An appeal was preferred to the appellate Court sitting in
Baroda, upon which an order was made setting aside the order
of refusal of the Amreli Court.

The judgment of the Baroda Court is important. The Judges
say. i "

© “We hold that when the deeree was swh as could be executed, the lower
Court should net have objected to granting the appellant’s application. Had
the Darkhast of the appellant been presented on the 15th July 1906 instead of
on the 15th July 1905 after the date of the decree, then it could have heer .
held that the decree was no longer such as could be executed, Such is n6t,

“‘however, the case in the presemt proceedings., Heneo the appollant's decreo

was not time-barred but was within time. We, thorefore, decide that the'

- application made by the appellant for a cortificate for the execution of the



VOL, XXXV.] BOMBAY SERIES,

decree in the Bombay High Court deserves fo be granted. When the dacres
is sent to the Bombay High Court for execution, that Courl will see whether
the decres can be exeeuted according to “their law of limitation. Bui that
-point has not been considered here. It seems that the question is a diffieult
one. But according to our law the deereo is such as ca.1 be executed.”

In an earlier part of the judgment upon the question whether
the lower Court was right in deciding that the application
having been made aftertwelve years the decree became time-
barred and could no longer be executed, the learned Judges
hold that i

# Droperly speaking the application was not a Darkhast but an applieation,
What particulars there ought to be in & Darkhast for execubion of a decree is
stated in the Civil Procedure Code, section 228, As the said particulars are not
stated in this application, the same does not become a Darkhast, But it is an
application made according o Civil Proesdure Code, section 217,  Such an appli-
catlon for the trensfor of a decrce is a step inaid of the execution of the
decres within the meaning of elause 4, Article 179, Scheduls II of Act XV of
187%. The British High Courts have held as above.” '

Mr. Justice Macleod having an incorrect translation of the
plaintiff’s application for execution, dated the 10th July 1905,
was under the impression that the application was for attachment
of “whatever moveable property the defendants might
have at Okhamandal or any other place whatever)” That,
however, was not the application. The words were: *in what-
soever villages and at whatsoever places in Okhamandal the
satoe may be attached.” Okhamandal being within the jurisdiction
of the Amreli Court, the application for execution was in
order in so far as it related to moveable property in Okhamandal,
Mr. Justice Macleod being of opinion that there was an order
for execution based upon an application for execution of moveable
property of the defendants wherever situate, held that he
was bound by the order of the Amreli Court for execution

against the moveable property mentioned in the application of

the 10th July 1905 and that therefore the attachment against
the property of the defendant in the Mulji Jetha Market in
Bombay, which was more particularly specified in an application
to the Prothonotary after the decree had been transmitted from
Baroda to Bombay for execution, was a good attachment,

o In coming to that conclusion he felt himself to be bound by

the decision of this Court in' Husein Ahmad Kaka v. Saju Makamad |
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Buhid®, That was a case in which after a decree had been ob-
tained against a judgment-debtor in the Court of Small Causes at
Rangoon in 1383 and after the judgwent-debtor who had been
arrested in execut'ﬁn had died in gaol in December 1888, an
application was made to the Rangoon Court in November 1886,
under section 248 of the Civil Procedur Code, for the execution of
the decree against the judgment-debtor's legal representative.
The Rangoon Court in February 1887 ordered that the decree
should be executed and it was thereafter transferred for execution
to the Court of the First Class Subordinate Judge at Surat,
and a Darkhast for execution was presented in that Court on
the 22nd April 1887 against property in Surat. It was objected
by the defendants on the record that the decree was barred by
limijtation. The Subordinate Judge overruled the objection and
ordered execution to issue, being of opinion that the plea of
limitation could not then be raised. The District Judge, on the
other hand, considered himself ecompetent to enquire into the

‘propriety of the order for execution made by the Rangoon

Court in February 1887. It was, however, held by this Court
on appeal that the District Judge had no power to determine
whether the exceution was barted in February 1887 or not, for
an order for execution, though it may be ervoneously made, is
nevertheless valid unless roversed in appeal.

Inour opinion, the case of Husein dhmad Koka v. Sujuw Makamad
Sakid® has no application here. The order for transmission by
the Baroda Court is not an order for excution, nor is the application
for transinission by the Baroda™ Court to the Bombay Court an
application for execution ; and we are of opinion that the objection
taken on behalf of the judgment-debtor is good, namely, that the
present application against the property of the judgment-debtor
in the Mulji Jetha Market in Bombay is barred by the provisions
of section 48 of the Civil Procedure Code. That section provides
that where an application to execute a deerce, not being a decree
granting an injunction, has been made, no oxder for the executlon
of the same decree shall be made upon any fresh apphca.twn pre-
sented after the expiration of twelve years from the date of the

1) (1890) 16 Bom, 28,
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decree sought to be executed, Here, we have an application
made to the Prothonotary of this Court in Bombay after the
transmission by the Baroda Court of thedeeree and that appli-
cation ‘is a substantive application with regard tothe property
in Bombay which was not the subject of any previous applica-
tion, It is an application made in accordance with the proe
visions of Order XXI, rule 11.

There is ample authority for the proposition that an order
by a Court passing a decree for the transmission of a deeree for
execution to another Court is not an order for the execution of
the decree, nor is an application for the transmission an ap-
plication for execution: Nilmeny Singh Deo v, DBiressur Ba-
nerjee® ; Sujo  Hossetn v. Monokur Das®. The whole of the
argument on behalf of the plaintiff upon this point has been
devoted to the attempt to satisfy this Court that the order for
transmission iy an order for execution. It is, however, clear
from the records of the Baroda Court itself that the application
for transmission was treated as an application for transmission
and nothing more, and that the order which was made for
transmission was not treated as an order for execution bub as
an order for transmission »¢ the exzecution of the plaintiff’s
decree.

Here, therefore, we are concerned with a fresh application
made more than twelve years aftexr the date of the decree, and
it is clear from the provisions of section 48 of the Civil Procednre
Code that it cannot be entertained.

We, therefore, reverse the decision of the lower Court, and
make the defendant’s summons absolute with costs throughout.

The amount withdrawn must be refunded.
The order for costs will include poundage expenses.
Decree reversed.

Attorneys for the appellant : Messrs, Malve, Hiralal, Mody and
Ranchoddas.

Attorneys for the respondent: Messrs, Dikshif, D]mn;zsha mw? :

Soonderdas,
, K MOL K,
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