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a seditious publication. T hat being so I  am not prepared to 
go anyw here near the  length of presum ing th a t the aeeused had 
any knowledge w hatever th a t the book which was being printed 
a t his press way a seditious publication. Finding myself 
unable to  make th a t presumption^ i t  seems to mo th a t I  am 
bound to agree -with the conclusion th a t he m ust be acquitted of 
the charge on which he lias been tried.

Gonvieh'oii sei asuie,
R. Pv,
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B e f o r e  M r .  J u s t i c e  C k a n d m a r h . t r  a n d  M r .  J u s t i c e  H m f o n .

EMPEROR MULSHANKAR HARINAI7D BffAT*.*
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o ^ jtn in e d — J iir is .U c H o n  o f  M a g i s t r a t e —“ S u i t  o r  o th z r  le g a l j i r o z e e d i n g , '  

i i i t c r p r e ta t io i i  o f

A person in insolvent circam3t:mc.es applied to tlie Insolvent Debtors Coui't 
at Bombay for relief under tlx9 provisions of tho Presidency Towî s Iiisolveney: 
Act, 1909 ; and was adjudicatfid au insolvent. Ten diys later, a creditor of 
llie insolvent, wifcliout taving obtained any sanction from the Insolveut 
Debtors Ooiirt, file! a complaint aga,!nst the insolvent in the Presidericj 
Magistrate’s Court for an offence pnnisliable under section 421 of tlje Indian 
Penal Code, I860. Ifc was contended that the iragistrato had no jnrisdiisiion 
to entortain tlie complaint.

H e l d ,  that the lfti.gistr.its’s jurisdiction to try tha iusoh'ent for an offenee 
tinder gection 421 of the Indian Penal Code, 1800, was not taken assay l)y any 
thing Gontainod in tha Presidency Towns Insolvency Atit, 1903.

Ths expression “ or other legal prssaeding ” in stefc'oa 17 oi the P residency  

Towns Insolvency Ac!:, 1909, corning after the word “ suib a word of more 
limited application, must be construed on the principle of ejusdem g em n s . 
It, therefore, includes only proceedings o£ a oiv il nature.

T h is  was an application foe revision of an order passed by 
Chunilal H . Sefcalvadj Acting Third Presidency M agistrate of 
Bombay.

* Criii.iuril AppUealioa fcr K:vlsia:i No. 177 c i 1910,
r. 1 2 S i-3

I9i& 
Angmi- il .



u THE INDIAN LAW EEPOETS, [VOL. XXXV.

lifio,

Ekpsrok.
n,

MuiSifAWKAB
HA-BIKAiJn

Bhat,

Tbe accused No. 1 M iilsbankar was the  proprietor of a tliea- 
ti'ical company called the K athiaw ad N atak  Mandali/^ Avhicli 
was ill embarrassed circumstances.

The paraphernalia* of the company, consisting of scenes, 
sceneries, dvesses^ &e.j was fy-sfc pledged to two m erchants at 
Ahmedabad on the 3rd September 1903 for Rs. 7,500. Oa 
the 5fch Api-’il 1310, the accused No. 1 executed an  assignment; 
o£ the paraphernalia oi: tho company for 11s. 10j00l \  to one 
Chhotalal Mulchand (accused No, 2). Out of the sum so obtained, 
accused No. 1 paid iis.TjSoOto tlic Ahmedabad merehtmts ; and 
the remaining Es. 2,050 were spent in paying off the arrears of 
salary of some of the actors and serv;\nts of the company.

Owing to the pressing demands of his other creditors, the 
accused No. 1 tiled, his petition in the Court for the Belief of 
Insolvent Debtors a t Bombay on the I9 th  April 1010; and he 
was adjudged an insolvent the same day.

On the 23th A piil 1)10^ one Ambalal N athaji, a creditor of 
accused No. 1, presented a complaint in  the Court of the Acting 
Third Presidency M agistrate of Bom bay, against accused No. 1 
for an oflence punishable under section 421 of the Indian  Penal 
Code, and against Chhotalal and h is brotheL' (accused Nos. 2 and 
3) for offences punishable under sections 421 and 119 of the 
Code.

The accused contended before tlie M agistrate th a t he had noo
iurisdiction to entertain  the complaint, as the complainant had 
not obtained leave of the Insolvency Court under section 17 of 
the Presidency Towns Insolvency Act, 1909.

The M agistrate took up the prelim inary question as to jurisdic
tion iirst, and held th a t he had jurisdiction to hear the ease.

The accused applied to the High Court under its criminal re- 
visional jurisdiction.

F, S. Talifdrlclian, instructed by Messrs, Ardeshir^ Uorinuji^ 
Bin&lum d' Co.  ̂ for accuscd No. 1.

The new Insolvency Act enables tbe Insolvency Court to go 
into questions which are identical w ith those which can be gone 
into in a complaint under section 421 of the Ind ian  Peimi Codoj
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ISfjO. The Act leaves tlic complete control over the insolvent 
in the hands of the Insolvency Court. I t  defines the offence (see- 
tion 103)j and provides for the procedure and puni.shinent 
(section 104).

If  proceeding’s can be taken bpth under the Act- and tlie 
Indian  P en a l Code an insolvent is liable to two prosecutions 
about the same siibject--matter and a t ahiiosfc the same tjino.

Lastly, when an act is made punishable by two Acts, cne 
general and the other special; the sentenee should bo passod 
under the  la tte r ;  sec K n h A a  P  rosiul Maj imd-ir v. The Umpsror^^'‘ ; 
Lee v. Daiujar, Grant CoŜ '>

instructed  by Messrs, Arde^Jiir, Ilorma-yi^ Dhisli^w 
t5̂ Co., for accused Nos. 2 and 3̂

The general rule of ejusdem genefis is subject to this reservation 
th a t if the words th a t follow a word of limited sense are intended 
to be U9ed in  a wider sense; then th a t sense m ust be assigned 
to them. The words “  or other legal proceedings in section 
17 of the Presidency Towns Insolvency Acb, are so used
and they  include criminal proceedings.

If  this were not so, then it would be open to  any creditor of 
an insolvent to go to  a Criminal Court and by adopting criminal 
proceedings against the la tter to ex tort paym ent from him. I t  
would thus leave an engine of oppression in the creditor's
hands.

Binning^ w ith  B, J. D lmidi and D. (?* for the com*
plainant.

Tho words or other legal proceedings ” in  section 17 of 
the Presidency Towns Insolvency Act, 1909, following the 
word “ suit refer only to civil proceedings. This becomes 
clear whon they are contrasted w ith the words or other 
proceedings ” in section IS of the Act. The former section was 
enacted to settle doubts th a t had arisen regarding the in ter
pretation  of section 49 of the old A c t: see Kookamehaml v. 
Nowroji^^'^.

(1) (1906) 11 C. W. K. 103. (2) (1S02) 2 Q. B. 83*.
m  (1907) 10 Bo:r. L. l i .  S i?.
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1910. The A (lb makes a clear distinction between offences under 
sections 421, 424! oF the Indian Penal Code and section 103 o£ 
the A c t : see sccbion 79  ̂ clause (2)  ̂ and section 39. The terms 
of section 10.J are no t the same as those of section 421 j and 
there is difference even as to punishm ents.

I t  is a principle of law that the general law is not avoided 
unless Uicre is an express repeal of it  under the special Act. 
See M axwell (3rd Edn.); pp. 469^ 255, 113; Cliamli Per shad
V, Abdiir Uahmn^^'^.Proceedings o f the High Courts dated 22nd 
February 1876^^^ j and The Q/ucen v. l i m n c h a n d f o .

Tidt/arUian, iu reply.

The ofFence under section 421 of the Ind ian  Penal Code is 
tho same as th a t under section 103 of tho Insolvency A c t; and it 
would be undesirable to punish a man twice over for the same 
ojBEence.

VeUvho.r, in replyj referred to In  re Mcghraj Gangahix^^K

CHandAVAEKAE, J , T h e  three petitioners are being* prose
cuted on the complaint of a creditor of the first petitioner in  
tbe Court of the Third Presidency M agistrate, Bombay, the 
charge against the first petitioner being an offence under 
section 42J- of the Indian Penal Code and the charge against 
the other two being abetm ent thereof. The first petitioner was 
adjudged insolvent under the Presidency Towns Insolvency Act 
( I II  of 1?09) ten days prior to the institu tion of the complaint. 
I t  was urged for them  before the learned M agistrate by way of 
preliminary objection to the complaint th a t his jurisdiction to 
try  them for an offence under section 421 of the Indian Penal 
Code was excluded by tbe provisions of the Presidency Towns 
Insolvency Act and th a t the only C ourt which was competent 
to entertain  a complaint of the ofi’ence was this Court exercising 
insolvency jurisdiction under the Act. The prelim inary 
objection having been overruled by the M agistrate, the peti
tioners ask  this Court to quash his order and proceedings in 
the exercise of its revisional jurisdiction-

(1) (1894) 22 Cal. 181.'
(2) (1S76) 1 Mad. 55.

(3) (1883) 6. Mad. 2d S. 
(1910) See p. 47*
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First, it; is contended th a t tlie M agistrate’s 'jurisdiction is 
excluded because no leave of the Insolvency Court under 
section 17 of tbe Presidency Towns Insolvency Act has been 
obtained for tbe institu tion  of the criminal, proceedings in the 
M agistrate's Court. T hat section'provides th a t on tho making 
of an order of adjudication . . . .  no creditor to whom the 
insolvent is indebted in respect of any debt pro\p|ible in 
insolvency shall; during the pendency o£ the insolvency 
proceedings, have any remedy against the property of the 
insolvent in respect of tho debt; or shall commence any suit or 
other legal proceeding, except w ith tlie leave of the Court and 
on such term s as the Court may impose.” By the complaint 
filed in the M agistrate’s Court the creditor here concerned is not 
asking for ‘^any rem edy against the property of the first 
petitioner. Nor is the criminal proceeding initiated in th a t
Court a su it. B ut i t  is urged tb a t i t  faUs w ithin tbe more
general expression or other legal proceedings T hat general 
expression; coming after suit a word of more limited 
aj)plication, must^ in my opinion^ be construed on the principle 
o i  ejusdem generis. I t  was said th a t such construction was
opposed to tbe general scheme of the Act; which is to give
complete control to the Insolvency Court over matters, both 
civil and criminal; affecting tho property and tbe  person of an 
adjudged insolvent. W here the Act creates an offence it is 
the Insolvency Court which has jurisdiction as to i t ; and as 
to offences under the Penal Code, the ordinary jurisdiction of 
the Criminal Courts cannot be held to be excluded unle.ss 
expressly or by necessary implication the Act repeals the Code 
for the purposes of those offences.

The question, therefore, is whether there is anything in the 
Act which repeals section 4-21 of the Ind ian  Penal Code, We 
have at the outset section 39 of the Act which directs that the 
Court shall refuse tbe discharge in all cases where the insolvent 
has committed any offence under this Act, or under sections 421 
to 424 of the Indian Penal Code.”  Then section 79 of the Act 
makes i t  the duty of the Official Assignee ‘H o  investigate the 
conduct of the insolvent and to report to the Court upon any 
application for discharge, stating whether there is reason to
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19 ;o. believe th a t the insolvent has committed any act wiiicli con
stitutes an  offence iindcr this Act or under sections 421 to 424 
of the Ind ian  Penal Code in connection w ith his insolvency 
and to take such gart and give such assistance in relation to tho 
prosecution of anj '̂ fraudulent insolvent as the Court may d irector 
as may be prescribed.'^ This language is consistent only w ith tho 
preservation of the jurisdiction of the ordinary Criminal Courts 
as to the oflences under sections 421 to 424 of the Indian Penal 
Code. These sections^ so far from being repealed^ are recognised 
by the Act as being operative and the prosecution of the 
insolvent for the .offences created by them, is distinctly con
templated by the Act.

The only section of the Act which is relied upon as in effect 
repealing section 421 of the Indian Penal Code and substitu ting  
therefor, a new offence, created by the Act and made triable 
only by the Insolvency Court, is section 103. B ut that section 
does not substantially interfere w ith section 421 of the Code.' 
As its essential ingredients show, it  is moi’e or less a new offence, 
created by the Act in addition tb the offence, under the Code,

W hat are tbe ingredients of the offence under section 421 of 
the Penal Code as contrasted w ith those of the offence under 
section 1&3, clause (i), sub-clanse (ii) of the Presidency Towns 
Insolvency Act, w ith which we are here concerned ? F irst, the act 
complained of must^ under section 421, have been done^^ dishonestly 
or fraudulently,^^ whereas the offence to fall w ithin section 103 
of the Act rec[uires only the element of fraud and dispenses 
with th a t of dishonesty. I t  is true th a t a t least one element, 
that of dishonesty, is common to both ; and i t  may be conceded 
th a t there are also some common elements in both as to the act 
itself, constituting the offence. For instance, the act contemplat
ed in section 421 of the Code consists in (1) the removal of the 
property or (2) its concealment; or (3) its delivery to any person, 
or (4) its transfer or the causing of its transfer to  any person, 
w ithout adequate consideration. The offence under section 103 of 
the Act * brings in  a few of these elements, namely, removal, 
concealment, and transfer, B ut i t  m ust be a transfer of a 
limited kind, i t  has to be by w ay of charge or mortgage only.
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Then agaiiij under section 4-21 of the Code the transfer must be 
w ithout adequate consideration^"’, b u t th a t element is absent in 

section 103^ according to which it  is im m aterial 'whether the 
transfer by way of charge or mortgage is supported or not by 
adequate consideration. -

These difierences between the two sections are intensified 
when we come to the question of intention as an essential 
element of the offence constituted by each of the sections. The 
intention required by section 421 of tbe Code is th a t the act 
must be done to prevent or w ith knowledge th a t it is likely to 
prevent the distribution of property Recording to law among 
the creditors of the offender or the creditors of any other person^ 
whereas tbe intention in section 103 of the Act is not the 
distribution bu t either the diminution of the sum to bs divided 
among the insolvent’s creditors or the giving of an undue pre
ference to any of the said creditors. D istribution need not 
necessarily have tbe effcct of diminution in all cases ; and there 
may be undue preference, which does not necessarily interfere 
with the distribution.

So also as to the penalty provided by either section. The 
punishm ent for an offence under section 421 of the Code is two 
years’ im prisonment of either description, or fiuCjs or bcih ; that 
under section 103 is only two years’ imprisonment.

I t  may be th a t in some eases the facts proved may bring 
about elemenis common to both the sections; but th a t is not 
enough to create repugnancy between them. The repugnancy 
or contrariety must be substantial and must clearly arise out of 
the general features of the two sections. Every affirmative 
statu te is a repeal of a precedent affirmative’statute, whore its 
m atter necessarily implies a negative but only so far as it  is 
clearly and indisputably contradictory and contrary to the 
former Act in the very m atter ; and the repugnancy such, that 
tbe two acts cannot be reconeiled.^^ (Dwarris on S ta tu tes) 
2nd Edition;, pages 530 and 531.) As was said by Grove, J j in 
m u  V . I t  is common learning that one statute may be
impliedly repealed by a subsequent statute necessarily

0} (X876) I/. Pu 1 E.-:. D .4 1 ],
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inconsistent w ith i t ; but then the inconsistency m ust be oo 
great th a t they canuot both be to their full extent obeyed. I  
do not th ink  th a t in considering a question of this kind we 
ought to hold th a t a^inere accidental inconsistency batween two 
statutes amounts to a total rejDeal of the earlier ; such a doctrine 
might be pushed to a mischievous ex ten t.”

On tUe ground, therefore, th a t the offence under section 421 
of the Indian Penal Code is substantially different from the 
off’ence under section 103 of the Presidency Towns Insolvenc,y 
Act, I  am of opinion th a t the M agistrate’s jurisdiction to try  an 
adjudged insolvent for tho former offence is not taken away by 
the latter Act.

The rule miist^ therefore^ be discharged.

H e a t o n ,  J. :~ A  creditor instituted against a debtor a prose
cution under section 421^ Indian Penal Code, after an order of 
adjudication had been made under Act I I I  of 1909 in respect of 
the debtor. The leave of the Insolvency Court was not obtained 
to institu te  those criminal proceedings. The question is 
whether the Moglstrate has jurisdiction to proceed until the 
leave of the Insolvency Court is obtained. The argum ent 
th a t he has not is founded on the term s of section 17 of the 
Act. Tha^t section runs as follows

“ On tlia making of an order of adjudioatiou, tlie property of tlio insolvent 
wherever situate sliall vest in ttie Olficial Assignoe and sliall becoixe divisible 
among tis creditors, and thereafter, except as directed by this Act, no creditor 
to whom the insolvent is indebted in respect of any debt provable in insolvency 
bliall, during the pendency of the insolvency proceedings, have any remedy 
against the property of the insolvent in respect oi; Ihe debt or shall commence 
any suit or other legal proceeding except with the leave of the Court and on 
such terms as the Court may impcse :

that this section sha’l not affect tho power of any sseurod creditor
to rea izc t otherwise deal with his security in the same nnnnei- as he 'would 
have been exir-
pvs-xl.”

It  seems t&

fjtitled to realize or deal with it if lliis section had not Icen

\ m e  th a t by “ other legal proceeding ” is meant 
broadly ot iqx  of a civil nature connected with tbe
insolvent’s esta' e. This is to be inferred from the words of the
;-:ectio?x as a \-\hoi-^  ̂ , plainly i(s main intejition
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which is the vesting of the insolvont^s property in  the Official 
Assignee and its protection against Court process; and from the 
position of the section in  the general scheme of the Act. I  
th ink the expression does not include eriniina]; proceedings.

I t  was argued th a t the Act intended the Jnsolvency Court 
to have control not only over the insolvent's estate but in  
respect of all m atters arising out of his conduct in so £a? as i t  
could be brought in  question in  relation to the insolYency. 
There is much force in this argument ; but had the intention 
of the legislature been to prohibit a M agistrate from tak ing  
cognizance of a complaint of an offence under the Indian Penal 
Code against an insolvent, it would have given clear expression 
to th a t in ten tio n ; and this it has not done.

I t  was also argued that section 103 of the Insolvency Act 
by defining and m aking punishable offenccfi ak in  to those 
defined by section 421 of the Indian Penal Code has repealed the 
latter section in  the case of m atters coming within the scope 
of the Insolvency Act. Sections 39 and 79, however, make i t  
quite clear th a t it is not so : for both those sections expressly 
contemplate as separate matters an offence under section 421 of 
tho Indian  Penal Code in  the case of an insolvent and an offence 
under the Insolvency Act. a

Lastly, it was urged th a t it a prosecution was allowed without 
leave of the Insolvency Court an insolvent could be prosecuted 
twice over for the same offence; once before a M agistrate under 
the Indian Penal Code and again under section 104 o£ the 
Insolvency Act. This imaginary terror makes as little 
impression on me^ as. I  conceive it  did on the mind of the 
legislature which enacted the Insolvency Act,

For these reasons I  am of opinion th a t the Magistrate was 
right in deciding th a t he could proceed with the complaint.
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