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a seditious publication. That being so I ame not prepared to
go anywhere near the length of presuming that the aceused had
any knowledge whatever that the book which was being printed
at his press was a seditious publication. Finding myself
unable to make that presumption, it seems to me that I am
bound to agree with the conclusion fhat he must be acquitted of
the charge on which he has been tried.

b
Conviction sef wgide.
R. R,

CRIMINAL REVISION.

Before Mr. Justice Chardavariar and Mr. Justice Heaton.
EMPEROR ». MULSHANKAR HARINAND BHATX*

Presidency Towns Insolvency (Aet IIT of 1999), sect.ons 17, 103 anl If{—
dddjudged insalvent—Crimingl proceedings against the tnvolveni—Penal
Code (Aot XLV of 1S060), sestion 431—Sanction of Insslvency Cour: nok
obained—Jurisliction of Magistrate~~* 8uit or other legul proseeding,’”
interpretation of.

A person in insolvent circumstances applicd to the Insolvent Debtors Court
at Bombay for relief under the provisions of the Presidency Towygs Insolvenoy
Act, 1909 ; and was adjudicated an insolvent. Ten days later, a creditor of
the iusolvent, withoxt having obtained any samotion from the Insolvent
Dobtors Court, filel o complaint against the insolvent in the Presidency
Magistrate’s Court for an offeace punishable under section 421 of the Indian
Penal Code, 1860. It was contonded that the Jlagistrate had no jurisdietion
tp entertain the complaint.

Held, that the Magistrata's jurisdiction to try the insclvent for an offence
under sechion 421 of the Indian Penal Code, 1860, was uot taen away by any
thing contained in the Presidency Towns Insolvenoy Act, 1500

Tha expraszion © or other legal proceeding ™ in scebion 17 of the Presidency
Towns Insoivency Act, 1999, coming after tha word “suis ”, a word of more
limited application, must be construed on the privciple of ¢fusdem generis,
It, therefore, ineludes only proceadings of a ¢ivil nature.

Turs was an application for revision of an order passed by
Chunilal H. Setalval, Acting Third Presidency Magistrate of
Bombay.

¥ Crindna! Application for Rovision No, 157 of 1616,
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The accused No. 1 Mulshankar was the proprietor of a thea-

trical company called the ¢ Kathiawad Natak Mandali” which
was in embarrassed eireumstanees.

The paraphernaliae of the company, consisting of scenes,
sceneries, dvesses, &e., was figsé pledged to two merchants af
Ahmedabad on the Brd September 10023 for Rs. 7,500, On
the 5th 4pril 19310, the accused No. 1 execunted an assignment
of the paraphernalia of the eompany for Rs. 10,000, to one
Chhotalal Mulehand (aceused No, 2). Out of the suwn so obtained,
accused No. 1 paid s, 7,250 to the Ahmedabad merchants ;) and
the remaining Ras. 2,050 were spent in paying off the arvears of
salary of some of the actors and servants of the company.

Owing to the pressing demands of his otuer credibors, the
accused Noe. 1filed his petition in the Court for the Relief of
Insolvent Debtors at Bombay on the 19th April 1910; and he
was adjudged an insolvent the sawe day.

On the 23th Apeil 1319, one Ambalal Nathaji, a creditor of
accused No, 1, presented a complaint in the Court of the Acting
Third Presidency Magistrate of Bowbay, against aceused No. 1
for an oflence punishable under scction 421 of the Indian Penal
Code, and against Chhotalal and his brother (acensed Nos. 2 and
3) for offehces punishable uuder sections 421 and 11D of the
Code.

The accused contended before the Magistrate that he had no
jurisdiction to entertain the complaint, as the complainant had
not obtained leave of the Insolvency Court umader section 17 of
the Presidency Towns Tusolvency Act, 1909,

The Magistrate took up the preliminary quesbion as to jurisdic-
tion first, and held that he had jurisdiction to hear the ease.

The accused applied to the High Court under its eriminal re-
visional jurisdiction.

F. 8. Talyarkhan, instructed by Messrs, Ardeshir, Iloryayi,
Dinskaw & Co., for accused No. 1. ,

The new Insolvency Act enables the Insolvency Court to go
into questions which are identical with those which can be gone
info in &' complaint under section 421 of the Indian Penal Code,
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18G0. The Act leaves the complete contrel over the insolvent
in the hands of the Insolvency Court. It defines the offence {soe-
tion 103), and provides for the procedure and punizhment
(section 104).
If proceedings can be taken hoth under the Act and the
Indian Penal Code an insolvent is liable to two prosceutions
about the same subject-matter and at alinost the same tjme.

-~

Lastly, when an act is made punishable by two Acts, cne
general and the other special, the sentence should be passed
under the latter: sec Kulode Prosud Majumd-w v. The Bmperor)
Lee v. Dangar, Grant § Co.®

Felinkar, instructed by Messrs, drdeskir, Hoitaas/i, Dinshaw
& Co., for accused Nos, 2 and 3,

The general vule of ¢fusdem generds is subject to this reservation
that if the words that follow a word of limited sense are intended
to be used in a wider sense, then that sense must be assigned
to them., The words ““or other legal proceedings” in section
17 of the Presideney Towns Insolvency Aect, 1908, are so used
and they inelude eriminal proceedings.

It this were not so, then it would be open to any creditor of
an insolvent to go to a Criminal Court and by adoptipg criminal
proceedings against the latter to extort payment fromn him. 16
would thus leave an engine of oppression in the creditor’s
hands.

Binning, with B. J. Dhowdi and D. &, Dalvi, for the conia
plainant,

The words “or other legal proceedings ” in section 17 of

the Presidency Towns Insolvency Act, 1009, following the
word “suib > refer only to civil proceedings. This becomes
clear when they are contrasted with the words “or otber
proceedings ” in section IS of the Aet, The former section was
enacbted to settle doubts that had arisen regarding the inter-
pretation of section 49 of the old Act: see Hookamehand v.
Nowroji®,

(1 (1006) 11 C, W. N, 100. @ (1803) 2 Q. B. 857,

‘ () (1007) 10 Bow, L. Ru 845, '
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The Act makes o clear distinction between offences under
soetions 421, 424 of the Indian Penal Code and section 108 of
the Act: see scetion 79, clause (2), and section 39. The terms
of section 103 are nok the same as those of scetion 421; and
there is difference cven as to punishments,

It is a principle of law that the general law is not avoided
unless dhere is an express repeal of it under the special Act,
See Maxwell (3vd Edn.), pp. 469, 255, 750, 113 ; Chand: Pershad
v. dbdwr Rakman® ; Proceedings of the High Court, dated 22nd
February 1876 ; and The Queen v. Ramchandrappa®,

Lalyarkhan, in reply. :

The offence under section 421 of the Indian Penal Code is
the same as that under section 103 of the Insolvency Act; and it

-would be undesirable to punish a man twice over for the same

offence.

Veliukar, in reply, veferved tc In re Meghraj Gangaluz®,

(HANDAVARKAR, J, :-—~The three petitioners are being prose-
cuted on the complaint of a creditor of the first petitioner in
the Court of the Third Presidency Magistrate, Bombay, the
charge against the first petitioner being an offence under
section 421 of the Indian Penal Code and the charge against
the other two being abetment thereof. The first petitioner was
adjudged insolvent under the Presidency Towns Jnsolvency Act
(1II of 1209) ten days prior to the institution of the complaint.
It was urged for them before the learned Magistrate by way of
preliminary objection to the complaint that bis jurisdiction to
try them for an offence under section 421 of the Indian Penal
Code was escluded by the provisions of the Presidency Towns
Insolvency Act and that the only Court which was competent
to entertain a complaint of the offence was this Court exercising
insolvency jurisdiction under the Act. The preliminary
objection having been overruled by the Magistrate, the peti-
tioners ask this Court to quash his order and proceedmgs in
the exercise of its revisional jurisdiction.

(D) (1804) 22 Cal. 181, ) (18%3) 6 Mad. 249,
(2 (1876) 1 Mad, 55. - (%) (1910) See anie p. 47
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First it is contended that ihe Magistrate’s ‘jurisdiction is
excluded because no leave of the In.solvu.cy Court under
section 17 of the Presidency Towns Insolvency Act has been
obtained for the institution of the eriminal proceedings in the
Magistrate’s Court. That section'provides that “on the making
of an ovder of adjudication....no creditor to whom the
insolvent is indebted in respeet of any debt provable in
insolvency shall, during the pendency of the insolvency

proceedings, have any remedy agaiust the property of the

insolvent in respect of the debt, or shall commence any suit or
other legal proceeding, except with the leave of the Courb and
on such termns as the Court may impose” By the complaint
filed in the Magistrate’s Court the ereditor here concerned is not
asking for ““any remedy against the property ” of the first
petitioner. Nor is the criminal proceeding initizted in that
Court a suit. But it is urged that it falls within the wore
general expression “or other legal proceedings”. "That general
expression, coming after “suit’’, a word of more limited
application, must, in my opinion, be construed on the principle
of ejusdem generis, It was sald that such construction was
opposed to the general scheme of the Act, which is fo give
complete control to the Insolveney Court over matters, both
civil and criminal, atfecting the properiy and the pelson of an
adjudged insolvent. Where the Act creates an offence it is
the Insolvency Court which has jurisdiction as to it;and as
to offences under the Penal Code, the ovdinary jurisdiction of
the Criminal Courts cannot be held to be excluded wunless
expressly or by necessary implication the Act repeals the Cnde
for the purposes of those offences.

The question, therefore, is whether there is anything in the
Act which repeals section 421 of the Indian Penal Code. We
have at the outset section 39 of the Act which directs that « the
Court shall refuse the discharge in all cases where the insolvent
has cominitted any offence under this Act, or under sections 421
to 424 of the Indian Penal Code.”” Then section 79 of the Act
makes it the duty of the Official Assignee “to investigate the
conduet of the insolvent and to report to the Court upon any
application for discharge, stating whether there is reason to
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believe that the insolvent has committed any act which con-
stitutes an offence under this Act or under scctions 421 to 424
of the Indian Penal Code in connection with his insolvency *
and “ to take such part and give such assistance in relation {o the
prosecution of any fraudulent insolvent as the Court may direct or
as may be preseribed.” This language is consistent only with the
preseryation of the jurisdiction of the ordinary Criminal Courts
as to the offences under sections 421 to 424 of the Indian Penal
Code. These sections, so far from heing repealed, are recognised
by the Act as being operative and the prosecution of the
insolvent for the offences created by them is distinctly con-
templated by the Act.

The only section of the Act which is relied vpon agin effech
repealing section 421 of the Indian Penal Code and substibuting
therefor, a new offence, created by the Act and made triable
only by the Insolvency Court, is section 108. DBut that section
does not substantially interfere with section 421 of the Code.
As its essential ingredients show, it is more or less a new offence,
created by the Act in addition to the offence under the Code,

‘What are the ingredients of the offerce under section 421 of
the Penal Code as eontrasted with those of the offence under
section 1€3, clause (7), sub-clause (ii) of the Presidency Towns
Insolvency Act, with which we are hereconcerned ¥ First, the act
complainedof must, under section 421, have been done® dishonestly
or fraudulently,” whereas the offence to fall within section 108
of the Act requires only the element of fraud and dispenses
with that of dishonesty, It is true that at least one element,
that of dishonesty, is common to both ; and it may be conceded
that there are also some common elements in both as to theact
itself, constituting the offence. For instance, the act contemplat-
ed in section 421 of the Code consists in (1) the removal of the
property or (2) its concealment, or (3) its delivery to any person,
or (4) its transfer or the causing of its transfer to any person,
without adequate consideration. The offence under section 103 of
the Act*brings in a few of these elements, namely, removal,
concealment, and transfer, But it must be a transfer of a
limited kind, it has to be by way of charge or mortgage only.
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Then again, under section 421 of the Code the transfer must be
“without adequate consideration’’, but that clement is absent in
section 103, according to which it is immaterial whether the
transfer by way of charge or mortgage is sumported or not by
adequate consideration, -

-

These differences between the two scctions are intensified
when we come to the question of intention ag an esaential
element of the offence constituted by each of the sections, The
intention required by section 421 of the Code is that the act
must be done to prevent or with knowledge that it is likely to
prevent the distribution of property according to law among
the ereditors of the offender or the cveditors of any other person,
whereas the intention in section 103 of the Act is not the
distribution but either the diminution of the sum to be divided
among the insolvent’s creditors or the giving of an wundue pre-
ference to any of the said creditors, Distribution need not
necessarily have the effect of diminubion in all cases; and there
may be undue preference, which does not neeessavily interfere
with the distribution,

. B0 also as to the penalty provided by either section. The
punishment for an offence under section 421 of the Code is two
years’ imprisonment of either deseription, or fine, or beth ; that
under section 103 is only two years’ imprisonment.

It may be that in some cases the facts proved may bring
about clements common to both the sections; but thab is not
cnough to create repugnancy between them. The repugnaney
or contraricty must be substantial and must clearly arise out of
the gencral features of the two sections. Every affirmative
statute is o repeal of a precedent affirmative’statute, where its
mabter necessarily implics a negative ; but only so far =as itis
clearly and indisputably coutradictory and contrary to the
former Act in the very matter ; and the repugnancy suveh, that
the two acts cannot be reconciled.”” (Dwarris on Statutes
2nd Edition, pages 530 and 531.) As was said Ly Grove, J, in
JLill v. Mall®: “ Tt is common lsarning that one statute may be
impliedly repealed by a subsequent statute necessarily

(i) (1876) L, I, 1 Ex. D, 411,
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inconsistent with it; but then the inconsistency must be oo
great that they cannot both be to'their full extent obeycd. I
do not think-that in considering a question of this kind we
ought to hold that amere accidental inconsistency between two
statubes amounts to a total 1'e‘pea1 of the catlier; such a doctrine
might be pushed to a mischievous extent.” _

On the ground, therefore, that the offence under section 421
of the Indian Penal Code is substantinlly different from the
offence under section 103 of the Presidency Towns Insolveney
Act, T am of opinion that the Magistrate’s jurisdiction to try an
adjudged insolvent for the former offence is not taken away by
thie latter Act.

The rule must, therefore, be discharged.

Hzatox, J. :—A creditor instituted against a debtor a prose-
cution under section 421, Indian Penal Code, after an order of
adjudication had been made under Act IIT of 1909 in respect of
the debtor. The leave of the Insolveney Court was not obtained
to institute those criminal procecdings. The question is
whether the Magistrate has jurisdiction to proceed until the
leave of the Insolvency Court is obtained. The argument
that he has not is founded on the terms of section 17 of the
Act, Theb section runs as follows s=

“On the making of an order of adjudieabion, the propsrty of the ingolvent
wherever situate shall vest in the Official Assignee and shiall becoree divisible
pwong his ereditors, and theveafter, except as directed Dby this Act, no creditor
to whom the ihsolvent is indebted in respecs of any debt provable in insolvency
shall, during the pendency of the insolvency procredings, have any remedy
against the property of the insolvent in vespeet of the debt or shall commence
any suit or other legal procesding exsept with the leave of the Court and on

__sueh terms as the Court may impose

“ided that this section shall net affect the power of auny secared creditor
toyeslize \ otherwise deal with his sceurity in the same manner as he would
bave heen en&!\titled to roalize or deal with it if {his section had uot Leen
paesad.” .
1t scems tc.\ me that by “other legal preceeding ”” is mean
broadly other horceeeding of a civil nabure connected with the
fnsolvent’s estat-@_ This is to be inferred from the words of the

ueE M as o “'ho‘}.v . . o . - o .
section ‘e ; from what is quite plainly its main intenticn
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which is the vesting of the insolvont’s property in the Official
Assignee and its protection against Court process; and from the
position of the section in the general scheme of the Act. I
think the expression does not include erimina] proceedings.

It was argued that the Act intended the Insolvency Court
to have control not only over the insolvent’s estate but in
respect of all matters arising out of his conduct in sofap asib
could be brought in question in relation to the insolvency.
There is much force in this argunent ; but had the intention
of the legislature been to prohibit a Magistrate from taking
cognizance of a complaint of an offence under the Indian Penal
Code against an insolvent, it would have given clear expression
to that intention ; and this it has net done.

It was also argued that section 103 of the Insolvency Act
by defining and making punishable offences akin to those
defined by section 421 of the Indian Penal Code has repealed the
latter section in the case of watters coming within the scope
of the Insolvency Act. Sections 39 and 79, however; make it
quite clear that it isnot so: for both those sections expressly
contemplate as separate matbers an offence under section 421 of
the Indian Penal Code in the case of an insolvent and an offence
under the Insolvency Act.

hl

Lastly, it was urged that if a prosecution was allowed without
leave of the Insolvency Court an insolvent could be prosecuted
twice over for the same offence ; once before a Magistrate under
the Indian Penal Code and again under section 104 of the
Insclvency Act. This imaginary tervor makes as little
impression on me, as I conceive it did on the mind of the
legislature which enacted the Insolveney Act,

Tor these reasons I am of opinion that the Magistrate was
right in deciding that he could proceed with the complaint,

Rule discharged.
R, Re
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