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expanded mode of expressing the same idea, Qur deeision on.
this point is supported by the case of Kierodemoncy v. Doorgu-
money® which eannot, we think, Le substantially distinguished
from it
We, therefore, hold that the suit was not barred by limitation.
There is no dispute as to the property to which the plaintiffs,
as representing the original plaintiff Savaswatibai, are en#itled,
We reverse the deeree of the lower appellate Court and
declare that the appellants are entit'ed to vecover the san-
mortgage-bond, Exhibit 84, and all the mortgage-bouds and
- personal bonds and documents relating to the undisposed of and
unexhausted residue of Jethabhai’s estate. Order that respond-
ent 2 do retain one bond of the nominal value of Rs. 100 for
delivering to the Fyatipat institution. Order that the vespond-
ents 1 and 2, if and when required so to do by the appellants,
do assign to them the said bonds and documents at the
appellants’ expense. Decree that respondent 1 do pay Rs. 81-7-0,
that respondent 2 do pay Rs. 107-11.3, and that respondents
1 and 2 do pay Rs. 60 to the appcllants. Decree that fivst and
second respondents do pay the costs throughout of appellants
and third respondent. :
' Decree revgrsed.
G. B. R

CRIMINAL APPELLATE.

Before Mp, Justice Chandavarkar and Ar. Justics Heatn.
EMPEROR ». SHANKAR SHRIKRISINA DEV.*

Pross Act (XX T of 1867), sections 4, 5— Decluration made by owier who topk
no part in munaging @ printing press—Publication of a seditivus buok af
the press—Penal Code (Aet XLV of 1800), scction I2fA—~Sedition—
Intention. )

Phe accused made n declaration under Act XXV of 1867, seetion 4, that he
was the owner of a press ealled “* The Atmaram Fress”. Beyend this, he tcok
# Criminal Appeal Noo 137 of 1910,
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no part in the management of the press, which was curied on by ancther
merson, A hook strlad “ Rl $hloki Gifa 7 was printed at this press. Tt was
a book that dealt to a largs extent with metaphysies, philosophy and reiigion,
Tt also comtained sediticus pussages seattered among diseussions of weligious
matters, It was not shewn that the accused ever read the book or was aware
of the s:ditious passages it confained. The accused was eonvicted of the
offence punishuble vnder section 1244 of the Indiun Penal Code, 1800, as
publisher of the boek.  On appeal,

Held, bb;.' Chandavarlar, J., that the cumulative effeet of the surrcunding
circnmstances was such ns to make it improbable that the accused had read the
beok or {hat he had Imown its seditious-object; and that the evidence having
thus Leen evenly halaneed and equivecal, s reasonable doubt arese asto the
guilt of the accused, the benefit of which shonld be given to him.

IIeld, by IHeatom, oI, thut TDefore the accused conld he convicted uunder
sestion 124A of the Indian Pemal Code it must be found that he had an
intention of cxeiting disaffection ; and that the evidence fell very shovt cf
proving the intention,

DLer Crranpavariar, J. :—2A declaration made under section 4 of the Press
Act, is intended by the Jegislainre to have a certain effeet, namely, that of
faztening responsibility for the conduct of the press on a person deelaring in
respect of matters where public interests are involved. Hence wheré a hook
complained of as seditions ov libellous is printed in a press, the Court
performing the functions of a jury way presume that the owner had o hand
in the printing and was awusre of the contenis and character of the book,
But whether such a presumption is warranted in any individual ease must
depend upoh its own facts and civeumstances, The presumption, however, is
not eonelugive ; it is not one of law, bub of fact, and it is opon to the accused to
rehut it '

ArpEsL from conviction and sentence recorded Ly K. R.
Bomanji, District Magistrate of West Khandesh.

The accused Shainkar S. Deo mad: a declaration under
section 4 of the DPress Act, 1837, that he was the owner of a
printing press called the “Atmaram Press’. As a wmatter of
fact, he took no part in the managem nt of the press, which
was looked after by another person.

At this press, a bock styled “Tk Shloki Gita® was

published. It was written by one Keshav Narayan Damle,

The boqk purported to be an extended commentary on a single
verse from the Blagvad Gite. The author of the book was a
Sanyasi : and the book itself consisted of religious and philosophical
discussions intersperse:l with seditious passages,
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Tt was not shown ab the trial that the acensed Lad ever reald
the book or was aware of its contents, The accused was, upon
these facts, tried of an offence of publishing a seditious hovk,
under section 124A of the Indian Penal Code, and was convicted
and santenced to undergo simple imprisonment for two months
and to pay a fine of Rs, 200, He was convicted on the following
grounds :—

Now as rogards the ascused No. 2. That heis one of the owness ¢f the
press and has male w declavation to that effect is nob dsnied.  He ploads that
Le took no part in the management of it. Now it musé be remembered that
this accused is one of the leading pleaders in Dhalia, so that he cannot say
he had not more than the ordinwry man’s knowledge of the responsibility of
his position.

If & man makes a declaration under sestion 4 of the Press At of 1867 that
he is the owner, what does the declavation amount to®  The learned pleaders on
both gid:s have not been able to help me with any cas3s decided on this point.
There are no doubt under sections 5 and 7 of the Ack but not under vection 4.
Tt is contenIed on behalf of No. 2 that nnlass ib can b2 proved that the accused
had read tha book and knew it to be seditious, then and then only esn he be
held liable. Sections & and 7 of the Press Act apply to newspapers and not
to hooks., Bu!if the owner of a press prints a book which is seditious, is he
liable or not ?  Ia Tilak's case quoted at 1. L. R, 22 Bombay, page 129, Justice
Strachey accepted the ruling of the Chisf Justice of Caleutta thatn man whe
uses any printed matber in any way for the parpose of excziting feclings of
disaffection is liable under sastion 124bA whether he is the actual author or not.
Looking to the worling of section 12k4, Indian Penal Code, I must hold that
a man who ciuses seditious matter to be printed, uses words which would create
disaffection or attempts to do se and must be hsld responsible for his conduct.
Lven the so-called informal manager of the press owned by the aceused No, 2
Ias admitted thabt if the aceused had directed that the book was neb to be
printed he would have had to follow his order, 1 must hold then that the
responsibility for printing the work must lie with tho e¢wner who made the
declaration, and ke cannot say that the author and he alone must be held
responsible.

It might bs urged that the acoused No. 2 did not read the book. 1f so, it
gsooms to me that he failed to do what he ought to_have done and eaunct sscaps
the responsibility of his position on the ground of his own negleet. A good
deal has bean said about the difference in the wording of the decluation under
sections 4 and 5. The reason is obvious. In thecase of a bock the autbor’s
name appears on the book or is registered, in the ease of a newsmper or
petiedical the writer's name very often is not disclosed.
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The accused apperaled to the High Court.

Weldon, with €. 4. Ree and P. B. Shingue, for the accused.

The evidence adduced by the prosecution does not establish any
intention on the patt of the accuscd to excite disaffection and
is not sufficient to support the conviction under section 124A
of the Indian Penal Code. The onus of proving that he had
knowledgz of the seditious character of the book lay on the
prosecution. That onus is not discharged.

The mere fact that the accused made a declaration under
section 4 of the Press Act, 1867, cannot render him eriminally
liable for a book published at his press without his knowledge.
There is a distinction between section 4 and section 5 of the
Act.  The latter deals with the case of the printer and publisher
of a periodical; whilst the former deals with the proprietor
of a press. Section 7 of the Act should be read with section 5
and not with section 4. That scction renders the printer and
publisher. of a periodical liable for its contents. That presump-
tion cannot be drawn against a person making a declaration
under scetion 4 and the prosecution should prove affirmatively
that he had the knowledge.

(. 8. Ran, Government Pleader, for the Crown.

The actused is the registered proprietor of the press. He has
control over the press and is liable for what is going on tlhere.
Ile cannot escape liability by relegating his duties to a manager.
The responsibility of printing a book les with the owner who
makes a declaration under section 4 of the Press Act. See
Emperor v. Bhaskar® ; Odgers on Libel and Slander, pages 439,
440,

CHANDAVARKAR, J. : —The seditious character of the public-
ation called the “Ek Shloki Gita’’, has not been disputed by
Mz, Weldon in arguing this appeal on behalf of his elient, who
has been eonvicted by the District Magistrate of West Khandesh
under section 124A of the Indian Penal Code, The petitioner
made a declaration under section 4 of the press Act XXV of 1867,
that he was the owner of a certain Press called the ¢ Atmaram

- Press”, where the book in question was printed. The Districh

) (1906) 30 Bow. 421,
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Magistrate has held mainly on the strength of that declaration,
and one or two other circumstances, that it must be presumed that
the petitioner was aware of the seditious character of the book and
that he did take part by its publication in-bringing Government
into conterapt. \

A declaration, made under section 4, is intended by the
legislature to have a certain effect, namely, that of Yastening
responsibility for the conduct of the press on the person declaring
in respect of matters where public interests ave involved. There-
fore, when a book complained of as seditious or libellous is printed
in a press, the Court performing the functions of a jury may
presume that the owner had a hand in the printing and was aware
of the contents and character of the book. But whether such a
presumption is warranted in any individual ease must depend
upon its own facts and circumstances. The presumption I have
spoken of as one that may be drawn is not conelusive ; it is not
one of law, but of fact, and it is open to the accused to rvebut it.
By what I am saying, I do not wish it to be understood that
registered owners of printing presses, who bave made declarations
under section 4 of the Aet, can lightly escape from the
responsibility which they have taken upon their shoulders by
means of that declaration, The law would not requive an owner
to make a deelaration for nothing. The ohjectis to ereate a sense
of responsibility, so that if any public mischief oceurs owing to
any action or conduct of the press, the law can at once know
whe must primd jacie be held responsible for it. While that is
s0, on the other hand, the Courts should be careful to draw no
inference of guilt against the declarant from the mere fact of
declaration but must consider the surrounding circumstanees and
probabilities to enable them to arrive at a comclusion whether
the declarant had a hand in the printing and publishing so as to
bring him within the operation of section 124A of the Indian
Penal Code, where the charge is under thab section.

Now, in the present case there is the declaration to start with,
and if it had stood alone, I should have presumed ‘the guilt of
the appellant, especially when there is the proved fact that the
writer of this seditious publication has been his friend. . But
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there are other faets and eirenmstances to be considered, which
make it reasonably doubtful whether the appellant had cver

- read the book, and hal acquainted himself with the nature of it

either before or after 3t had been printel. When the writer of
the hook sent it to the pressfor printing, he corresponded, not
with the present appellant, but with one Randive, the manager,
and onofker person, by name Killedar, also employed in the
press. It is true that the writer deposited Rs. 200 with the
appellant to defray the expenses of the printing, but from that
circumstance it docs not necessarily follow that the appellant
had read the book or had been informed of its character and
contents. After the printing work had been done by the press,
the appellant appropriated the whole sum of Rs, 890 towards
the printing charges, and then ensued a dispute bebween the
writer and the press. The writer appealed to the appellant and
urged that, when he had deposited Rs. 350, it had been understood
that Rs. 300 only were to be for the printing charges and thab
Rs. 50 were to be reserved for the writer's private expeﬁses.
The appellant declined to be moved by any consideration of that
kind and gave the writer to understand that as it was a purely
business transaction, he could not allow his “love” for him as a
friend to ingerfere in a matter of profit and loss concerning the
press. Had the appellant been aware of the seditious character
of the publication and undertaken its printing in his press with
the object of propagating disloyal ideas and fostering a sense of
hatred of the Government, it is probable that he would not have
adopted this tone of a business man wkile writing to the writer
of the publication and insisted on getbing every penny out of
the job. That is how it strikes me—~—unless I must assume that
the appellant, having joined the writer in the printing and
publication, with sedition as their object, turned round against
his own friend. But I do not think we ought to assume that in

"ab least a criminal case, where we have the further fact to con-

sider, and that is with reference to the principal features of the
publication.,, Tt is not ouly seditious, but, in my opinion, it is
also venomous ; and the venom is all the more dangerous because
it is presented to the reader in the garb of metaphysics,
philosophy, and religion, which so readily appeal even fo the
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average Hindu intellect, At the outsel the writer takes a single
verse from the Bhegved Gifa, where Krishra clinches his whole
argument on the subject of devotion to duty with the advice to
Arjun to gird himself for war and fight with his enemies. The
writer of this publication puts his own gloss on ths verse, He
explains it to mean that we should make war with oursslves in
the faithful discharge of our daily duties. That St,emr, & very
innocent gloss, but, as he proceeds, after sixteen pages Le brings
out his main olject in publishing the book in one sentence, He
says i—“ Swarajya cannot be obtained withoub victorious war »
Having let the venom out in that way, he takes to his philosophi-
eal sbrain again until he comes to page 69 where again a
distinetly seditious utterancs is found, Thus ab fairly long
intervals L2 brings out in the book his libels aimed sgainst the
Government and there he intersperses them with his views on
philosophy and religiou. No reader is likely to detect this
dangerous character of the book, unless he readsit earefully
through, and follows the somewhat abstruse reasoning, which
runs through the pages, with close attention. I do not mean
that ths philosophy and religion found in the pages are of a solid
character or such as to give one a high opinion of the writer’s
intellectual capacity, Bub it is a book written delibcrateiy with
the objeck of presenting two faces to the reader—one a% a spiritual
enlightner and the other as an enemy of the Government., The
former is in evidence on every page, the latter comes in
occaszonally

Tn this state of the facts I do not think it would be safe to
presume that the appellant was aware of the real nature of the
book. The cumulative effect of the surrounding circumstances
‘T have dwelt upon is such &s to malke it as probable that the
appellant had not read the book as that he had known its
seditious ohject, The evidence being thus cvenly balanced and
equivocal, a reasonable doubt arises as to the guilt of the
appellant the benefit of which must be given to him,

For these reasons the conviction and senbencé mu::t be
reversed, and the appellant acquitted. The fine, if paid, must he .

refunded,
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Hearon, J,:—The accused in this case was charged under
section 124A of the Indian Penal Code, to putb it briefly, with
exciting or attempting to excite disaffection. No exciting of
disaffection is proved. No attempt has been made to prove if
as it very seldom is, in fhese cases. The substantial charge
therefore is one of attempting‘to excite disaffection. In Zmperor
V. Gw;z,e.sﬁ' Bualvant Modal’s case® which came before us, some time
ago, we held that an abtempt to do a thing must necessarily
involve some intention ; for a man cannot be said to attempt to do
that which he has absolutely no knowledge of doing, and no
intention to do. Applying that principle here it is impossible to
conviet the appellant under section 1244, unless we find that he
had an intention of exciting disaffection. The evidence has been
considered by the Magistrate and he came to the conelusion
that there was this intention. This conclusion he reached by a
series of presumptions; a method to which I know of no objection
on principle, but one which needs carcful treatment in practice.
To me it seems that the evidence falls very far short of proving
intention even by a process of presumptions. It does ssem to
be true that the appellant took some active part in the
negotiations with the author of the book, and certainly had
knowledge that that book was being printed at the press, of
which he vas the registered proprietor. But the established
facts show that the press printed the book at the cost, for the
benefit and on account of the author; and they do not suggest
that the book was one which would be read on behalf of the
press proprietors, before it was printed. If however the book
were obviously a seditious publication, and were one, the
sedition in which would be patent even to a casual reader, the
condition of things in this case would be very different from
what it is, But we have here a book of considerable length, a
baok that I should imagine is very hard reading. 1t deals with
philosophical and religious questions. No doubt sedition is
there, but it is occasional, and it is interspersed in one or two
sentences in one place, and one or two sentences at another,
frequently &b long intervals. It would take very careful reading
of thatgbook to enable the reader o realise that he was perusing

(1) (1909) 34 Bom. 378,
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a seditious publication. That being so I ame not prepared to
go anywhere near the length of presuming that the aceused had
any knowledge whatever that the book which was being printed
at his press was a seditious publication. Finding myself
unable to make that presumption, it seems to me that I am
bound to agree with the conclusion fhat he must be acquitted of
the charge on which he has been tried.

b
Conviction sef wgide.
R. R,

CRIMINAL REVISION.

Before Mr. Justice Chardavariar and Mr. Justice Heaton.
EMPEROR ». MULSHANKAR HARINAND BHATX*

Presidency Towns Insolvency (Aet IIT of 1999), sect.ons 17, 103 anl If{—
dddjudged insalvent—Crimingl proceedings against the tnvolveni—Penal
Code (Aot XLV of 1S060), sestion 431—Sanction of Insslvency Cour: nok
obained—Jurisliction of Magistrate~~* 8uit or other legul proseeding,’”
interpretation of.

A person in insolvent circumstances applicd to the Insolvent Debtors Court
at Bombay for relief under the provisions of the Presidency Towygs Insolvenoy
Act, 1909 ; and was adjudicated an insolvent. Ten days later, a creditor of
the iusolvent, withoxt having obtained any samotion from the Insolvent
Dobtors Court, filel o complaint against the insolvent in the Presidency
Magistrate’s Court for an offeace punishable under section 421 of the Indian
Penal Code, 1860. It was contonded that the Jlagistrate had no jurisdietion
tp entertain the complaint.

Held, that the Magistrata's jurisdiction to try the insclvent for an offence
under sechion 421 of the Indian Penal Code, 1860, was uot taen away by any
thing contained in the Presidency Towns Insolvenoy Act, 1500

Tha expraszion © or other legal proceeding ™ in scebion 17 of the Presidency
Towns Insoivency Act, 1999, coming after tha word “suis ”, a word of more
limited application, must be construed on the privciple of ¢fusdem generis,
It, therefore, ineludes only proceadings of a ¢ivil nature.

Turs was an application for revision of an order passed by
Chunilal H. Setalval, Acting Third Presidency Magistrate of
Bombay.

¥ Crindna! Application for Rovision No, 157 of 1616,
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