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expanded mode of expressing tlie same idea. O nr decision cii 
this point is supported by the case of Kkerodenione^ v, DoQiya- 

which cmnob, we th ink, he substantially distiiiwaished 
from it/^

We, therefore, hold th a t the suit ^ a s  not haiTed by limitation.

There is no dispute as to the  property to which the p la in tits , 
as representing the original plaintiff Sarasw atibai, are entitled.

We reverse the decree of the lower appellate Court and 
declare th a t  the appellants are en titled  to recover tho san- 
mortgage-bond, E xh ib it and all the morigage-bonds and 
personal bonds and documents relating to tlie undisposed of and 
unexhausted residue of Jetbabhai^s estate. Order th a t respond
ent 2 do retain  one bond of the nominal value of Rs. 100 for 
delivering to the Tyati'pat institution. Order th a t  the respond
ents 1 and  2, if and when required so to do hy the appellants^ 
do assign to them  tho said bonds and documents at the 
appellants’ expense. Decree th a t respondent 1 do pay Rs. 81-7-0; 
that respondent 2 do pay Ks. 10'/-11-3, and th a t respondents 
1 and 2 do pay Rs. 60 to the appellants. Decree th a t first and 
second respondents do pay the costs throughout of appellants 
and th ird  respondent.
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Before M i\ Justloa G kandavarkar and M r. Jitstioi H cata i.

EMPEROR u. SHAMvAR SHRIKELSEIKA DEY.*

Trass A&t ( X X V  of 1S07J, sections J/, S—Declumiion macie hy oivrier who took 
no p a r t in  managing a p r ln th g  p K ss—Puhlication o f a seihiious booh at 
the press—P m a l Code (A ct X L V  o f  ISCOJ, siclio.’t 1:?4A—
Intention.

The accused made a declaration nnder Act XXY of lhC7, s-'ctioii <!■, he 
wag tli0 Ott'aer of a press Oilled Tlie Atmaranx Press Boyuii'.l lie tcob
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1930. no part iti the laanagoiHenfi of tbe preŝ , wliicli was carried on br anotlier 
person, xi bo:)k s t j l c d E k  Slsloki Giia " was printed at this press. It yeas 
a b:>oi tliit ds;alt to a largo ex Lent wiili mefcu-pliysie s, plxiloaoj)lij and roiigion. 
li; also C3ntainLHl seditious passages sejittjred amoEg discussions of religious 
matiera. It  was not slifr-.va tliat the accused ever read the book or waa airaro 
o£ the sedllioas passages it ccm̂ tuined. The aecusad 'was convicted of the 
oJrence punlsliable laider section 134A of the Indian Penal Code, ISCO, as 
puWishcr of the bool:. Ou appeal,

Jleid, bv CJucndavarkar, J., that {he cumulative effect of the surrcvmding 
eircunistaiiees was such as to inalie it improbable that the accused had road the* 
bcolc or that ho had kncAYii its seditioas't)hjeei:; and that the evidc-uce hatiiig 
tinis been evenly Ijahinced and equivocal, a reasonable doubt arose as to the 
guilt o£ the accusod, the benefit of which should be given to him.

Ileid f b3  ̂ Heaton, J., that before tho uccusc-d could be convicted mider 
seolioii 12iA of tho Indian Penal Code it nmst be found that ho had an 
ifitfiition of exciting di.‘=af£ectiou ; and that the evidence fell very short ct' 
jn’oving the intoniion.

F er  CUANDAVAIIKAE, J. A declaration maJe under section 4 of the Press 
Acb, is intended by the legislatiii'O to have a certain effect, namely, that of 
fa,?tening responsibility for the conduct of tho press on a person declaring' in 
respect of mattors "firhoro public intereats ai'c involved. Hence where a book 
complained of as seditious or libellous is printed in a press, the C'onit 
performing the functions of a jury may presume that the owner had a hand 
in the printing and wa.s aware of the contents and character of tiie book. 
Eat whether such a pre§\imption ii3 warranted in any individual ease must 
depen:1 upo?i its own facts and circumstances. The presumption, however, is 
not conclusive ; it is not ouo of law, but of factj and it is opon to the accused to 
rebut it.

Appeal from coiivietioii and sentence recorded Ly K. R. 
Bomanji^ District M agistrate o£ West K haudesh.

The aecused S h iiik a r S. Deo m ad j a declaration under 
section 4. of the Press Acfĉ  lS37j th a t  he was the owner of a 
printing press called tho Atm aram  Pres-s A'? a m atter of 
factj he took no p a rt in the managem n t of the press, which 
was looked after by another person.

A t th is pre.ss, a book styled ^^Ek Shloki G ita ’'’ was 
published. I t  was w ritten by. one Ke.sliav N a ray an Danile. 
The boqk purported to be an extended com m entary on a  single 
verse from tho BJiagvad Gita, 1'hs author of the book was a 
Sanyasi: and the book itself consisted of religious and philosophical 
discussions intersperse’] w ith .^editions passages,
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I t  wa'-; iiofe sho'.vii a t the trial th a t the accused ha'l ever rea'l 
tho book or was aw are o^ its contents, The accused was^ upon 

these facts, tried  ot an oSenco oi; publishing a seditious i.jook, 
uudei' isecbioa 124!A of the Indian Penal Code, and was convicted 
and S 3 n te n c e d  to u n d e rg o  simple im p r is o n m e n t for two months 
a n d  to pay  a fine o^ Rs. 200. Ho was c o n v ic te d  on tlie fo l lo w in g  

gronnds

JTow as regards tlia acscnsed Î To, 2. That ho is one of the owners cf the 
prej;; and k is mT,lc ii declaratiott to that effect is not cl'etiieci. Ho pleads tliafc 
he took no pai'fc in the maaageuieufc of ifc. Now it must he rdmgiuoered that 
this accysed is oae o8 the leading pleaders in Dhrdia, so that he cannot ssiv 
ho had not more than the ordinary man’s kuowleJge of tbe raspQUsi'oility of 
his position.

If a mail malce.-̂  a declaration under sGafcioii -i of the Press Act of 1867 that 
he is tlis O'lvasr, v/hafc does the declaration amount to ? The learned pleaders on 
both sidjs have not heeu able to help me with any casis decided on this point. 
There ara no doubt iiuder sections 5 and 7 of the Act hui not under .‘recliuia 4-. 
It is conteiiled oir behall: of No, 2 that uuljss it can b> proved thnt the accused 
had read tha book aad knew it to he seditions  ̂ then and then only c.m he be 
held liable. Sections 5 and 7 of the Press Act apply to newsp;ipcrs arid not 
to books, Buj if the owner of a press prints a book which is saditions, is he 
lialile or not ? h i  lihik’s case quoted at I. L. II. 22 Bombay, p«go 130, Justico 
Stracbey aceepied ike ruling of the Chigf Jnstioc of Calcutta tbat„a man who 
uses any printed matter in any way foi' the purpose of exciting feelings of 
disaScctioii is liable under s23tion 13i<A wliefcher he is the actual author or not. 
Looking to the wording of section l*2iA, Indian Penal CoJe, I must hold that 
a mau who c.uisses seditious matter to be printed, uses words which would create 
disaffection or attempts to do so and must be hald resjiouidble for Jiis conduct. 
Even the so-called informal manager of t l iG  press owned by the acciiHed Kc. 2 
has adaiitted that if the accused had directed that tho book was not ta be 
printed he would ha%’e had to follow his order. I musb hold then that lha 
reopongibility for printing the Work must lie with tho owner who made the 
declaration, and he canuot isay that the author and he alone must be litdd 
responsible.

It might b3 urged that the accused !N'o. 2 did not read the book, if  so, it 
!390ms to me that he failed to do what he ought to_̂ have done and esiinofe esc;spa 
the responsibility of his position on tlie ground o£ his own neglect. A good 
deal has bean said about the difference in the wording of the decliration under 
sections 4 and 5. The reason is obvious. In the case of a bock the author’s, 
name ai>p3ars on the book or is legisiered, in the case of a newspaper or 
poiiodical the writer’s name veiy often ifs not disclosod,
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TiiG aecuseil appealed to the Higli Court.

jrddoM, willi C, A. Rile and P . i>. Shhigne^ fo r the accused.
Thu evidence adduced by the prosecution does not establish any 

intention on the paft of the accuscd to excitc disaffection and 
is not sufficient to suppor-t the conviction under section 12‘1A 
of the Indian Penal Code. The onus of proving th a t he had 
knowls-dga of the seditious character of the book lay  on tho 
prosecution. T hat onus is not discharged.

The more fact th a t the  accused made a declaration tinder 
section 4 of the Press Act, 1867, cannot render him  crim inally 
liable for a book published a t his press w ithout his knowledge. 
There is a distinction between section 4 and section 5 of the 
Act. The latter deals w ith the case of the printer and publisher 
of a |5eriodical; w hilst the form er deals w ith the proprietor 
of a pre.ss. Section 7 of the Act should be read w ith section 5 
and not w ith section 4. T hat section renders the  p rin ter and 
publisher,of a periodical liable for its contents. T hat presum p
tion cannot bo draw n against a person m aking a declaration 
under .section 4 and the prosecution should prove afurmatively 
tb a t he had the knowledge.

G, S , E aoj Government Pleader, for the Crown.

The accused is the registered proprietor of the  press. H e has 
control over the press and is liable for "what is going on there, 
l ie  cannot escape liability by relegating his duties to a manager. 
The responsibility of prin ting  a book lies w ith th e  owner who 
makes a declaration under section 4 of the Press Act, See 
Emjierov v. Bhaslcar '̂^  ̂ ; Odgers on Libel and Slander^ pages 439^ 
440.

Chan’DAVAbkae, j .  : -  The seditious character of the public
ation called the '^E k  >ShIoki G ita , has not been disputed by 
Mr. Weldon in arguing th is appeal on behalf of his client, who 
has been convicted by the D istrict M agistrate of W est Khandesh 
under section 124A of the Ind ian  Penal Code, The petitioner 
made a declaration under section 4 of the  press A ct XXV of 1867, 
that lie was the owner of a certain  P ress called the A tm aram  
Press ’ 5 where the book in  question -was printed. The D istrict 

HI (1906) ao Bom. 4.21.
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M agistraie h a s  h e ld  n ia iu ly  on  th e  s tre D g tli  o f  t b a t  d ec la i’a tio rij 

a n d  one or two other circumstances, th a t i t  m ust b e  presumed th a t 
th e  p e t i t i o n e r  was a w a r e  of the seditious c h a r a c te r  o f t h e  book a n d  

t h a t  he did t a k e  p art by  its publication in^hringing Government 
into contem pt. ,

A  declaratioHj m ade under section 4, is intended by the 
legislature to have a certain effect, namely, th a t of 1‘astening 
responsib ilitj for the  conduct of the press on the person declaring 
ill respect of m atters where public interests are involved. There
fore, when a book complained of as seditious or libellous is printed 
in a pressj the C ourt performing the functions of a ju ry  may 
presume th a t the owner had a hand in the p rin ting  and was aware 
of the contents and character of the book. B ut w hether such a 
presum ption is w arran ted  in any  individual case m ust depend 
upon its  own facts and circumstances. The presumption I  have 
spoken of as one th a t  may be drawn is not conclusive; i t  is not 
one of law, b u t of fact, and it is open to the accused to rebut it. 
By w hat I  am saying, I  do not wish i t  to be understood th a t 
registered owners of prin ting presses, who have made declarations 
under section 4 of the Act, can lightly escape from the 
responsibility w hich' they have taken  upon their shoulders by 
means of th a t declaration. The law would not require an owner 
to make a declaration for nothing. The object is to create a sense 
of responsibility, so th a t if any public mischief occurs owing to 
any action or conduct of the press, the law can a t once know 
who m ust primdj facie be held responsible for it. While th a t is 
so, on the other hand, the Courts should be careful to draw no 
inference of guilt against the declarant from  the mere fact of 
declaration b u t m ust consider the surrounding circumstances and 
probabilities to enable them to arrive a t a conclusion whether 
the declarant had a hand in the  prin ting  and publishing so as to 
bring him  w ithin the operation of section 124 A. of the Indian 
Penal Code, where the  charge is under th a t section.

Now, in tho present case there is the declaration to start with, 
and if i t  had stood alone^ I  should have presumed the gu ilt of 
the appellant^ especially when there is the proved fact th a t the 
w riter of th is seditious publication has been his friend. B ut
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1910. there are other facts and elrcnnistancGS to ba considered, which 
make i t  reasoiiablj doubtful whether the  appellant had csvcr 
read tbe book^ and had acquainted himself w ith the natu re of it 
either before or afte r >t had been printed. W hen the w riter of 
the book sent it  to the press^for printing, he corresponded^ not 
w ith the present appellant, b u t with one Randive, the  manager, 
and another person, by name Killedar, also employed in the 
press, I t  is true th a t the vs^riter deposited Es, SUO w ith the 
appellant to defray the expenses of the printing, bu t from th a t 
circumstance ifc does not necessarily follow th a t the appellant 
had read the book or had been informed of its character and 
contents. A fter the printing work had been done by the pres--, 
the appellant approi^riated the v,diole sum of Us. 300 towards 
the printing charo-cs^ and then ensued a dispute between the 
writer and the press. The w riter appealed to the appellant and 
urged that, when he had deposited Rs. 350, it had been understood 
th a t R.S. 800 only were to bo for the p rin ting  charges and th a t 
Bs. 50 were to be reserved for the w riter’s private expenses. 
The appellant declined to  be moved by  any consideration of that 
k ind and gave the w riter to understand th a t as it  was a purely 
business transaction, he could not allow his “ love^^ for him as a 
friend to interfere in a m atter of profit and loss concerning the 
press- H ad the appellant been aw are of the s'editions character 
of the publication and undertaken its p rin ting  in his press w ith 
the object of propagating disloyal ideas and fostering a sense of 
hatred of the Government, it  is probable th a t he would not have 
adopted this tone of a business man while w riting to the w riter 
oi! the publication and insisted on getting  every penny out of 
the job. That is how it strikes me—unless I  must assume th a t 
the appellant, having joined the w riter in  the prin ting and 
publication, w ith sedition as their object^ turned round against 
his own friend. But I  do not th ink  we ought to assume th a t in 
a t least a criminal case, where we have the fu rther fact to eon» 
sider, and th a t is w ith reference to the principal features of the 
publication.. I t  is not only seditious, bu t, in  my opinion, i t  is 
also venomous; and the venom is all the more dangerous'because 
i t  is presented to the reader in the garb of metaphysics, 
philosophy, and religion, which so readily  appeal even to the
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average H indu  intellect. A t the outset the w riter takes a single 
verse from the BJiagvad Gifa, whei-o KiishEa clinches his whole 
argum ent on the subject of devotion to du ty  w ith the advice to 
Arjun to gird himself for.w ar and fight w ith his enemies* The 
w riter of this publication puts his own gloss on the verse. H e 
explains it to mean th a t we should make w ar w ith oursslves in 
tbe fa ith fu l discharge o£ our daily duties. That- seems a very 
innocent gloss, but, as he proceeds^ affcer sixteen pages he brings 
oub his main objecfc in publishing the book in  one sentence, H e 
.says :— Sw arajya cannot be obtained w ithout victorious war^'^. 
Having let the venom out in th a t way, he takes to his philosophi
cal strain  again un til he comes to page 69 where again a 
distinctly seditious ulteranca is found, Thus a t fairly lon^ 
intervals he brings out in the book his libels aimed sgainst the 
Government and there he intersperses them w ith his views on 
philosophy and religion. No reader is likely to detect this 
dangerous character of the book, unless he reads it carefully 
through, and follows the somewhat abstruse reasoning, which 
runs through the pages, with close attention. I  do not m ean 
th a t the philosophy and religion found in the pages are of a solid 
character or such as Lo give one a high opiuion of the writer*s 
intellectual capacity. Bub it is a book w ritten deliberately with 
the objecfc of presenting two faces to the reader— one as a spiritual 
enlightner and the other as an enemy of the Government. The 
form er is in  evidence on every page, the  lattei; comes in 
occasionally, :

111 th is state of the facts I  do not think it  would be safe to 
presume th a t the appellant was aware of the real nature of the 
book. The cum ulative effect of the surrounding circumstances 
I  have dwelt upon is such as to make it  as probable that the 
appellant had  no t read the book as that he had known it^ 
seditious object. The evidence being thus evenly balanced and 
equivocal, a reasonable doubt arises as to tho guilt of the 
appellant, the benefit of which m ust be given to him. ^

For these reasons the conviction and sentence mi5ist bo 
reversed, and the appellant acquitted. The fine, if paidj i|iust.he 
refunded.
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H e ito n ,  j .  :~ T h e  aceused in tliis case was charged under 
section 124A of the lad ia ii Penal Code, to p u t i t  briefly, w ith 
exciting or attem ptiog to  excite disaffection. N o exciting of 
disaffection is proved.^ No attem pt has been made to prove it 
as it  very seldom is, in  these eases. The substantial charge 
therefore is one of attem pting 'to  excite disaffection. In  Erfi^Jeror 
V . G m m l B ahan t Noilahh case^^  ̂which came before us, some time 
ago, we held th a t an attem pt to do a th ing  m ust necessarily 
involve some in ten tio n ; for a  man cannot be said to attem pt to do 
th a t wiiich he has absolutely no knowledge of doing, and no 
intention to do. Applying th a t principle here it is impossible to 
convict the appellant under section 12-iA, unless we find th a t he 
had an in ten tion  of exciting disaffection. The evidence has been 
considered by the M agistrate and he came to the conclusion 
th a t there was this intention. This conclusion he reached by a 
series of presumptions j a  method to which I  know of no objection 
on principle, but one which needs careful treq.traent in  practice. 
To me i t  seems th a t the evidence falls very far short of proving 
intention even by a process of presumptions. I t  does seem to 
be true th a t the appellant took some active p a r t in the 
negotiations w ith  the au thor of the book, and certainly had 
knowledge th a t th a t book was being prin ted  a t  the  presi=!, of 
which he was the registered proprietor. B ut the established 
facts show th a t the press printed the book a t  the cost, for the 
benefit and on account of the a u th o r; and they  do not suggest 
th a t the book was one which would be read on behalf of the 
press proprietors, before it was prin ted . I f  however the book 
were obviously a  seditious publication, and were one, the 
sedition in  which would be paten t even to a casual reader, the 
condition, of things in  th is case would be very  different from 
w hat i t  is. B ut we have here a book of considerable length, a 
book th a t I  should imagine is very hard reading. I t  deals with 
philosophical and religious questions. No doubt sedition is 
there, l^ut i t  is occasional, and it is interspersed in one or two 
sentences i n . one place, and one or tw o sentences a t  another, 
frequeEitly lit long intervals. I t  would tak e  very careful reading 
of that!book to  enable the reader to realise th a t he was perusing

(1) (1909) 3i Bom. 378.
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a seditious publication. T hat being so I  am not prepared to 
go anyw here near the  length of presum ing th a t the aeeused had 
any knowledge w hatever th a t the book which was being printed 
a t his press way a seditious publication. Finding myself 
unable to  make th a t presumption^ i t  seems to mo th a t I  am 
bound to agree -with the conclusion th a t he m ust be acquitted of 
the charge on which he lias been tried.

Gonvieh'oii sei asuie,
R. Pv,

1910,
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B e f o r e  M r .  J u s t i c e  C k a n d m a r h . t r  a n d  M r .  J u s t i c e  H m f o n .

EMPEROR MULSHANKAR HARINAI7D BffAT*.*

P r e s i d e n c y  T o  10!is I n s o lo e n c } / { A c t  I I I  o f  10 'J9), s e c t lo m  17  ̂ 1 0 i  a n  I l O i - —  

s id j i i d g e d  b u o l v s n t — G r i m i n e d  p r o c e e d in g s  a g a in s t  th e  irm o^-oetii— P e n a l  

( 'o d e  ( A t ' i  ATZ V  o f  18G 0), s p o tia n  4 2 1 — S a n c i i o z  o f  I m s i v e a e ^  C o u r t  n o t  

o ^ jtn in e d — J iir is .U c H o n  o f  M a g i s t r a t e —“ S u i t  o r  o th z r  le g a l j i r o z e e d i n g , '  

i i i t c r p r e ta t io i i  o f

A person in insolvent circam3t:mc.es applied to tlie Insolvent Debtors Coui't 
at Bombay for relief under tlx9 provisions of tho Presidency Towî s Iiisolveney: 
Act, 1909 ; and was adjudicatfid au insolvent. Ten diys later, a creditor of 
llie insolvent, wifcliout taving obtained any sanction from the Insolveut 
Debtors Ooiirt, file! a complaint aga,!nst the insolvent in the Presidericj 
Magistrate’s Court for an offence pnnisliable under section 421 of tlje Indian 
Penal Code, I860. Ifc was contended that the iragistrato had no jnrisdiisiion 
to entortain tlie complaint.

H e l d ,  that the lfti.gistr.its’s jurisdiction to try tha iusoh'ent for an offenee 
tinder gection 421 of the Indian Penal Code, 1800, was not taken assay l)y any 
thing Gontainod in tha Presidency Towns Insolvency Atit, 1903.

Ths expression “ or other legal prssaeding ” in stefc'oa 17 oi the P residency  

Towns Insolvency Ac!:, 1909, corning after the word “ suib a word of more 
limited application, must be construed on the principle of ejusdem g em n s . 
It, therefore, includes only proceedings o£ a oiv il nature.

T h is  was an application foe revision of an order passed by 
Chunilal H . Sefcalvadj Acting Third Presidency M agistrate of 
Bombay.

* Criii.iuril AppUealioa fcr K:vlsia:i No. 177 c i 1910,
r. 1 2 S i-3
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