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Tho C ourt m ust act in  tlie interests of all tlio creditors and 
not in  the  in terest o f"an y -p articu lar creditor who wishes by  
way of compensation for his loss to  p u t the- insolvent in jail. 
This m ay often result in an insolvent's relations paying money 
to the execution creditor to  get the insolvent released. I t  is for

I*
the in terests of the creditors th a t the  affairs of an insolvent 
should be fu lly  investigated under the Act, and th a t cannot 
possibly be done if he is pu t in  ja il, or has to go into lliding to  
escape from arrest. Section 25 provides the Court with means 
whereby the C ourt can secure compliance w ith  the provisions 
of th e  Actj and an opposing creditor should show th a t the 
Court has a grievance when asking the Oourt to exercise its 
discretion against an insolvent.

Tn m y opinion th e  opposing creditors have nob realised the 
change effected by the new Act, and I  see no reason why the 
insolvent should no t be granted protection. On. tbe contrary 
i t  m ust be in  the  in terests of all the creditors th a t he should be 
given a chance of w inding up his estate.

A tto rn ey s for the  in so lv en t: Messrs. Ardeslbw Romuajee, 
M m ^a w  ^  Co,

A ttorneys for opposing cred ito rs: Messrs, Cmw/ont, Broiiin 
^  Co., and MgeloWj GtdabchaTid mul Wadia*

1910.

MEfjjlEAJ
'©AiroABirjr,-'

K. Mol. K.

APPELLATE CIVIL,

Before 8 ir  Basil Scoti, Kt., ChUf Jm tke^ m tl Mr. J%stic& Batchelor,

MOJIIiAL PREMANAND ak» others (oEigihal P xaik tifs's), A p pkllakis, 
V. GAYBISHANKAB KTJSHALJI and others (obigin-al Demndahts 
1, 4 AHD S), Respondents.*

Z im iia tio n  A c t  f X V  o f  187^J, section 1 0 — W ill — Trastees-^ 'Sm i By tesfaiar^s 
sister f o r  declara tion  o f  heirship a n d  oionersM'p o f  the  residue o f fBsta^oT’s. 
esiate~—B esiiU inff tru s t arising  hy opera tion  o f la w — Ziw iita tio iu

Dug Jefclfabhju died oa tlio 7th December 1889 after having^ simde a wiS 
dated the SOfcli February 1889. Tto will gave cfeitaiii legaeios, incladiTig

 ̂Besond Appeal No, 402 of 1909.
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1910. fji fis. 300, to the plaintiff, testator s f.ister. Under the 'wili five fcnislees were 
tippointed and it p ro T id e d  as follows ;—" Oafc of these fiv-e (fcrustses),.D;ive 
Gavi'ishankar Kushalji and uij nephew (plaiutsff’s son) Desal Mojilal Prem- 
anand should both joiu and tate possession of my properfciea after uiy death in 
accordance with the abov» will, and with th® consent of the remaining trnsteea> 
they are to dispose oi fcho properties in accordance with, wliat is written in the 
above will, and should auy oiititandings have to be recovered for giving effcct 
to the said dispositions, they are to do the same and I do by this •will give them 
power to dt) Tvhate'v'er else they may ha\"e to do to carry out the ’wiil.”

In Ihe year 1906 the plaintiff having bronglit a suit for the declaration that 
8li0 was the heir o£ the testator, her brother, and as such owner of the residue 
remaiiihig after adnuDistering his property under the wiil and for the recoveiy 
('£ the residue, a question arot-e as to whether the suit Avas time-harred on the 
ground that there -vs'as no tnist declared vrith regard to the residue and no direC" 
iioii given to distribute it among heirs at law.

Jlehi', tliafc the suit "iVi'D not time-burred, and tbat once the testator’s property 
ivas vested in the trustees for a specific purpose, it was not necessary, tbat &n.j 
resulting trust of tho residue, which necessarily arose by operation of law, shoold 
be specified in words in the will in order to bring it within the scope o£ secti(»H 
10 of the Limitation Act (XV of 1877).

Second appeal from the decision of T. N. Sanjaiia.} F irs t
Class S’jbordinate Judge of Alimedabad witli Appellate PowerSj, 
reversing the decree of Keshavlai Y. Desai, Acting Subordinate 
Judge of Nadiad.

One Jetliabhai W alavram  died on the  7th December 1889 afte r 
having made a will dated the 20th F ebruary  1889. Under the 
will the testator gave certain legacies, including one of Es. 300, 
to his sister Saraswatibai. The icaterial portion of the will was 
as follows

With the property that might remain after paying as above the expenses of 
my obsequies are to be defrayed. I do make disposition in this way in my 
oousciousnees and in order to carry out these dispositions, I appoint after me 
the following genderaon as triii>tees:—Dave Gavrishaukar Knshalji, Desai 
Mojilal Premanand, Dave Parbhashaakar Furshottam, Desai DeKiibhal Kaiidas 
and Desai Maneklal Amratlal. Out of these five Dave Gavrishaukar Kushalji 
and my nephew Pesai Mojilal Premana'nd should both join and take possession 
o£ my properties after my death, in aocordanca with the above will and with 
tho consent of the remaining trustees, they are to dispose of the properties in 
accordance ^?ith what is written in the above will and should any outstandings 
have to bo recovered for giving effect to the said dispositions, they are to do the 
same and I do by this wiU give them power to do whatever else they may hare 
to do to carry out the will.
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In  th e  year 1906 the testatol'^s abovemeiitioned sister Saras- 
wafci-bai brought the present suit ( 1) for a declaration tha t she 
was the heir oi: the testator and as such the owner of the residue 
remaining afte r adm inistering his property  i,mder his will, (2) for 
an account determ ining tlie am ount of the said remaining 
property and of the outstandings realized by the defendant 
trustees and determ ining w ith which of the defendants the same 
or any p a rt thereof was, (3) for an injunction restraining the 
defeadants from obstructing her in  tah ing  possession of the pro­
perty and outstandings so found retnaiuing and restraining them  
from recovering the same, (4) for an  order directing the defend­
ants to hand over to her all the accoynt hooks, bonds and 
other vouchers pertain ing (o the estate of the testator and (5) for 
an order directinoj defendants 1 and 4 to give to her a registered 
san-mortgage-bond for Us, 1^300 and to pay to her the outstand­
ings belonging to the testator which they and  defendant 4\s 
fa ther and grandfather had realized as trustees under the will.

The plain tiff Sarasw atibai having died after the institu tion  of 
the suit, her son Mojilal Prem anand, who was one of the 
trustees under the will and who was joined in the suit as 
defendant, applied w ith his brothers to have th e ir names entered 
on the record in the place of the deceased and the Court ordered 
i t  to be done. So M ojilal, original defendant ,2j became one of 
the plaintiffs in the  suit.

Defendant 1, G avrishankar Kushalji, answered alia th a t 
the su it was tim e-barred, th a t the testator had by his will 
disposed of his residue, that tbe plaintiff was not entitled to  the 
residue, th a t w hat was directed by the will to be given to  the 
plaintiff was given to her and th a t he had w ith him  Ks. 105-14-6 
as the balance of the tru s t property.

Defendants 2 and 3, Desaibhai Kalidas and H arilal Desaibhat, 
adm itted the plaiatiff'’s claim and stated  th a t the residue of the 
testator’s property and the bonds and documents were with 
defendants 1 and 4.

Befend'ant 4, G anpat Chunilal, raised the same contention as 
defendant 1 and added that he was not a trustee under the 
will, th a t  he simply did what the other trustees asked him to do 
and th a t he had Rs. 107-11-3 and documents in his possession.

1910.
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1910. The Subordinate Judge found th a t tlie plaintiff Sarasw atibai 
was tlie nearest lieir of tbe testator and was entitled to recover 
the residue of the testa to r’s property  afte r giving bonds of 
the nominal v a lu e , of Rs. 100 to Y yaiifa t institu tion  in  
M ahodha, th a t defendant 4 was in m aoagem ent of the estate as 
trustee, th a t the plaintiff was entitled to rccover from defendant 1 
Es. 81~'^0 and from defendant 4 Rs. 107-11-3, th a t the plaintiff 
was entitled to recover from defendants 1 and 4i documents and 
other papers relating to the estate of the testator and the su it 
was in  time. The Subordinate Judge, therefore, decreed the 
p lain tiffs claim .-

On appeal by defendantH 1 and 4, the appellate Court revervqcd 
tho decree and dismissed the suit on the  ground th a t it was time- 
barred.

The plaintiffs preferred a second appeal.
i f .  jP. Modi w ith N . MeJita for the appellants (plaintiffs).
Bangnefcar w ith  T. B , Desai and llagliaiGaija and B him ji fo r 

respondents 1 and 2 (defendants 1 and 4),

L. A, Shall for respondent 3 (defendant 2).

Scott, C. J .  This is a  suit institu ted  by Saraswatibai, widow 
of Prenianand Parbhudas and sister of Jethabhai W alavram, for 
a declaratfon th a t she is the heir of her brother Jethabhai and as 
such owner of the residue rem aining after adm inistering his 
property under his will,

Jethabhai W alavram  by his will, dated 20th of February  1889^ 
gave certain legacies including one of Rs. 300 io  the plaintiff 
and by tho last clause provided as follows : W ith the property
th a t m ight remain afte r paying as above the expenses of m y 
obsequies are to be defrayed, I  do m ake disposition in this w ay 
in  my consciousness and in  order to carry out these dispositions, 
I  appoint after me the following gentlem en as Iru stees; D ave 
Gavrishankar Kushalji, Desai Mojilal Premanand, Dave Parbha- 
shankar Purshottam , Desai Desaibhai Kalidas and Desai M aneklal 
Am ratlal. Out of these five, Dave G avrishankar Kushalji and 
my nephew Desai Mojilal Prem anand should both jo in  and take 
possession of my properties after m y death in accordance w ith  
the above will and w ith the consent of the remaining trustees,



X X X V .] BOMBAY SERIES. m

they are to dispose of the  properties in  accordance wifch w hat 
is w ritten  in  the above will and should any otifcstandings have to 
be recovered for giv ing effect to the said dispositions, they are 
to do the same and I  do by this w ill give them  power to do 
whatever else th ey  m ay have to do to ca rry ‘’ou(; the w ill/’

■*>
The trasfcee.s named in  the will have performed the funeral 

obsequies which are necessary in the case of a  Hindu in the 
position of the  testa to r, and they have also paid the legacies 
m entioned in the will. Three of the trustees are now dead. 
The property  of the testator has not been exhausted in carrying 
out the tru sts  of the w ill. It. now consists of money advanced 
upon a san-mottgage-deed for Rs. 1,300, the mortgagees being 
G avrishankar Kushalji, Mojilal Prem anand, Desaibhai Kalidas 
anti M ancklal A m ratlal and a small sain of cash in the hands of 
the second respondent.

The su it was brought against G avrishankar Kushalji, Mojilal 
Prem anand, original trustees, Ganpatlal C hunila l' as represent­
ative of M ancklal Am ratlal; and H arilal Desaibhai as represent­
ative of Desaibhai Kalidas.

A. decree was obtained by the plaintiff in the Court of the 
Subordinate Judge, b u t th a t dceree was reversed upon the 
appeal to  the Jo in t F irst Class Subordinate Jyclge w ith 
Appellate Powers on the ground th a t ;the suit was barred by 
lim itation.

In  second appeal the point which has been argued is whether 
the suit is barred by limitation having regard to the fact th a t 
the property is in the hands of the trustees nam ed in the will 
and the representatives of named trustees who are dead.

I t  is argued th a t the property is vested in the  defendants in 
tru st fo r a specific purpose and th a t this is a suit of tbe nature 
contem plated in  section 10 of the L im itation Act of 1877. ^

I t  has been held by a F ull Bench of this Court in 
Lalhihhai Ba}mlltai v . Mauhuvarhai'^^ tha t a suit against an 
executor .by an heir of a testator who has by will made tbe 
executor an express trustee for certain purposes. isj as to the

1910*
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(1) (I87G) 2 Bom, 3S8 & t m ,
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1910. undisposed of residue^ a suit within tlie scope of section 2 of Acb 
X IY  of 1869. Thafc section provided th a t no siilfc against a  
trustee in liis life-time, and no suit against his representatives 
for the purpose o£ follov/ing in their hands the specific property 
which is the siibiect of the trust, shall bs barred by any length 
of fcime.

The section of the Act of 1877 w ith which wo are concerned 
provides* th a t no suit against a person in whom property has 
become vested in tru s t for any specific purpose or against his 
legal representatives or assigns nob being assigns for valuable 
consideration for the purpose of following in  his or their 
hands such property shall be barred by any length of time.

Is the property which is the subject of th is suit, property 
which has become vested in the trustees in tru s t for any 
specific purpose ? I t  is, we th ink j clear th a t it  has been vested in  
them for the purpose of application in  carrying out the tru sts  
of the will. Once the testa to r’s property  is vested in them  for 
a specific purpose it is not necessary th a t any resulting tru s t 
of the residue which necessarily arises b y  operation of law 
should be specified in words in the will in order to bring i t  w ithin 
tbe scope of section 10. T hat was th e  opinion of the Court 
in  Vmuiramndas v, Cursondas^^K The learned Judges in th a t 
case said, I t  must_, we th ink , be conceded th a t where a H indu 
will makes the executors trustees of the whole estate of the 
testator, and the bequests in the will are not sufficient to  
exhaust th a t estate, the executors become express trustees of the 
undisposed of residue for the next-of-kin of the testator. That 
has been so decided by this Court in L a lk ih lm i  v. M anhtm rlai^^'^^  
where the case of Salter v. Gawjiiagli^'^ was followed, as it was 
also followed by the Queen^s Bench Division in England in  
JPatricJc x. and after fu rther discussion of the point
they add We have considered th is question as though the 
expression  ̂express t r u s t '  had been used In our S ta tu te  (Act 
XV of 1877, section Ki), b u t for th is  purpose we th ink  th a t 
‘ vested in tru st for a specific purpose ’ may be treated  as a more

(1) <1897) 21 Bom. 64.6 at 6G4.
(2) (1876) 2 Bom. 388 at 414,

(3) (1838) 1 Drary and Walsh 668. 
(# (1889) 24 Q. B. D. 131,
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expanded mode of expressing tlie same idea. O nr decision cii 
this point is supported by the case of Kkerodenione^ v, DoQiya- 

which cmnob, we th ink, he substantially distiiiwaished 
from it/^

We, therefore, hold th a t the suit ^ a s  not haiTed by limitation.

There is no dispute as to the  property to which the p la in tits , 
as representing the original plaintiff Sarasw atibai, are entitled.

We reverse the decree of the lower appellate Court and 
declare th a t  the appellants are en titled  to recover tho san- 
mortgage-bond, E xh ib it and all the morigage-bonds and 
personal bonds and documents relating to tlie undisposed of and 
unexhausted residue of Jetbabhai^s estate. Order th a t respond­
ent 2 do retain  one bond of the nominal value of Rs. 100 for 
delivering to the Tyati'pat institution. Order th a t  the respond­
ents 1 and  2, if and when required so to do hy the appellants^ 
do assign to them  tho said bonds and documents at the 
appellants’ expense. Decree th a t respondent 1 do pay Rs. 81-7-0; 
that respondent 2 do pay Ks. 10'/-11-3, and th a t respondents 
1 and 2 do pay Rs. 60 to the appellants. Decree th a t first and 
second respondents do pay the costs throughout of appellants 
and th ird  respondent.

Deeres ni^yseil.
G„ J5. R.
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CEIMINAL APPELLATE.

Before M i\ Justloa G kandavarkar and M r. Jitstioi H cata i.

EMPEROR u. SHAMvAR SHRIKELSEIKA DEY.*

Trass A&t ( X X V  of 1S07J, sections J/, S—Declumiion macie hy oivrier who took 
no p a r t in  managing a p r ln th g  p K ss—Puhlication o f a seihiious booh at 
the press—P m a l Code (A ct X L V  o f  ISCOJ, siclio.’t 1:?4A—
Intention.

The accused made a declaration nnder Act XXY of lhC7, s-'ctioii <!■, he 
wag tli0 Ott'aer of a press Oilled Tlie Atmaranx Press Boyuii'.l lie tcob

* Crirainai Appeal 3STo. 1̂ 7 of 1910,

(I) (lS7S;4Cal. 455,

IIUO.
I?.

B 1:G4-2


