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tural leases, and. we ai;e not supposing that it tioes, bnt 19U,
we do tliink tliat the principles to which it gives ex- STiA i'Ai
pression are principles which, for the most part, were sa,-r;bhu
good law in respect of tlie facts covered l)y them i)efore son .

they found Legislative expression, in the Transfer ol
Property Act, and among snch wonld certainly be the
principle upon which we found our decision here. We
tliinlv, tlierefore, that tlie decree of the lower appellate
Court must e conHi-med and this appeal? dismissed
witJi all costs.

Decree confirmed.

i'r. 15 H.

CRIMINAL REFERENCE.

- Before Mr. ha<ficc Heaton and Mr. Jusi/cc Shah.

EN1PERO01? V. VINAYAK NABAYAN XUNTE.* iVH.

Criminal Procedure Code (Art V of JSOS), section 349— Tryiixj Ma;jistraie July 7

xel™dinf/nj) a case to the Suh-Dlrisional Magistrate on the ground that he
cannot j>ass adequate sentence— Sub-Divisional Magistrate, sending iij) the
mse to ~another Magistrate— Committal of the case by such Magistrate to

Court of Session— Commitment not valid— Practice and Procedure..
%
A N\tagititratc of the Second Class trying a case sent up the case to the Snb-

Divisional Magistrate on tlie gronncl that he could not pass an ade<iuate sentence.
The latter transferred the case to a Magistrate of the First Clasw, who

committed it to the Court of Session. A question having arisen i*the commii-

Jlient was legal :

Held, quashing the commitment, that under section 349 of the Criminal
Procedure Code (Act V of 1898) it wa8*the Sub-Divisional Magistrate alone

Avho was competerg. to deal with the case.

This was a reM’ence made by K. B. Wassoodew,
Additional Sessions™Judge*of.Tljana.

Orimhial Reference No. ill of 1714,
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TJie accused was tried in. the iirst iiiytaiico v tlie
Second Class Magistrate of Pen for oirences pnnisliable
nnder sections 3G and 452 of tlie Intlian Penal Code.
The Magistrate I'onnd tlie accused guilty; but lie was
of opinion tliat he could not puss a sutUciently severe
sentence against the accused. He, tliercfore, sent up
the proceedings to tlie Kub-'Divisional. M agistrate,
Ivolaba Northern Division, iiiidei* section 319 of the
Criminal Procedure Code. TIu' latter transferrc'd the
case to the Fii'st Class Magisti;ate for* disposal, who
committed tlie case to the Coui't of Session at Tliaiui.

The Additional Sessions .Tiidge of Tliana, being of
opinion that (lie comniitnient was illegal, refei'red the
case to the High Court, oliserving as follows :—

I hiuubly Hiiliniit that the order oi: Iniiisrcr iiuide by the 8iil»-l)ivisioiuil
Magistrate, Kuh™ba, N. I)., is illegal arid the proceodiugM of! the couuuittiiig
Magistrate are therefore void. The Second Class j\lagistrato, who lirst eiiiiuired
into this case, suhinitted his proceediugM to tlie yuli-Divisioiial Magi,strato
under section H49, Criminal Prooednre Otidu. Section ;)49 makes it
obligatory on the Sub-Divisional Magistrate to pass “ such judgment, SLr-ilencc,
or order in the case as he thinvH lit.” Jn tliis case the Sub-Divisional
Magistrate lias neitlun' pasyed judgment nor sent(;nce. Me has made an
order of transfer to a Magistrate subordinate to him mider section )28, Criminal
Procedure Code. It is submitted, that the order ul. transfer is nort such an
order as ia contemplated by seetioii i}HJ (,2), Criminal Procethu'e Code. The
word ‘order’ hi this section necessarily ini))lifs a “ luiai order.” The order
of transfer is not a final order. It only directs a Subordinate Magistrate to
eliuiro hito the case. Thu fact that the words “ judgment and sentence ”
precede iuid are associated with the word “ (rder ” iiui)lies that the word
“order” is used cjiisclein (jeucris with the words “ judgment and sentence.”
I am, therefore, o opinion that the Sub-Divisioiial Magistrate had no power

to transfer the case Bent up to him under section 3-19, Criminal Procedure Code.

Tlie conimitting Magistrate apparently observed the above dilliculty and
therefore referred the case to the District Magistrate. The latter in his memo,
(page 9 of Book No. 3) has expressed an opinion "that the Sub-Divisional
JMagistrate’s order was not irregular. ,Preriumably the District Magistrate was
under the impression that a Sub-Divisional Magistrate had general powers of
transfer undor section 52p, Criminal Procedure'Code., It is submitted that
section 528, Crhuinal Procedure Ci/le, does autluHse a Suh-Divisionai Magistrate,
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to wlioin a case is sent up uiuler section 349, criminal Procednre (JdHc, to 1914.

transfer the same to any otiier Subordinate Magistrate. llis powers are limitedKjiperoi!
to ‘withdrawing and recalling cases from Subordinate Magistrates, and then
referring them for enquiry or trial to any otlier Subordinate Magistrates. |If \iXA\NN

the District Nragistrate had witiidrawn this case from the Sid>t)ivisional *

Magistrate under section 528, and then referred it for trial to tlie committing
Magistrate, the procednre niigiit have been regular. But tins has not lieen done.

Another provision in the Criminal Procedure Code wliich empowers a Sub-
Divisional T\lagistrate to transfer cases to a Subordinate i\lagistrate is contained
in section 192. Even under this section the powers of transfer are hmited
to eases which have heeii taken "cognizance of” liy the Snh-Divisi(,>nal
Magistrate. The mode in which cognizance of an olfence can he taken is given
in section 190, Crinn'nal Procedure Code. In the present casethe Sul i-Divisional
jMagistrute cannot he said to have taken cognizance of the otfencc with which
the accused is charged in any of the nu)dcs indicated in section 190. For
these reasons | am hunihly of opinion that the order of transfer of the
Sub-Divisional T\lagistrate caiuiot he sustained and consequently it vitiates
the subsequent jiroceedings of the committing Magistrate. Tliis defect in the
proceedings cannot, in my <ipinion, )e cured by section 5B2, Criminal Pro-
cedure Code, which does not apply to a commitment by a J\kigistTate duly
empow(f-ed to connmt.

The reference was heard.

Marnihlud Nanahhai (aniiais curla’) for the ac-
ciiseci—TJiider section 049 of the Crhitiiial Procedure
Code it was only the Siib-Diyisional Magistrate alone
who ought to have dealt with the cane : lieluid no power
'to transfer the case. Bee TAP Qtreen v. \ela?/ndajn™K
Section 528 of the Code did not apply as he had not
“withdrawn” or “ recalled '*tlie case. Tlie transfer was
further not autliorised by section 192, because tlie >SS
Divisional Magistrate liad not taken “ cognizance oT” tlie
case at its Initial stage. Assuming tliat tlie section
applies to cases of which c«>gnizance is tal™en at a later
stage, the ];y3wer can only be exercised wlieji the transfer
has to be made; i*“inquiiy”” o1' trial”. Proceedings
undel* section HI9 ae a vei*y special natgre., and [ire
not to l)e assimilated to ordinary cases.

4 Mal. 2;i3,
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Tlie order af transfer being bad, all proceedings before

Enri{d< the First Class Magistrate, inclusive of the order of

)

DAYAK
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commitment,,are had.

S: Patkar, Government Pleader, for the Crown;,—
The order of transfer by the 8iib-Divisional Magistrate
IS not ])ad, because section 349 empowers him to pass
any order which he tliinks fit and which is according
to law. He can exercise the powers of ti'ansfcr giXen
to him by section 192.

The in-oceedings hel;ore tlie First Chiss Magist rate arc
not void because lie lias not passed ajiy sentence within
the meaning of section 530, clause (1). He has simply
committed the ease to the Court of Sessi.on, whic-h is
within Ills ordinary powers.

Shah, J. —The facts tliat luXe given rise to this
reference are briefly these : the accusetl was in tlie first
instance tried hy a Second Class Magistrate for olfiences
piinishable under sections BiG and 452, Indian Penal
Code. He sent up the proceedings under section™ >19
of the Crimiual Procedui*c Code to tlie Sub-DivisLonal
Magistrate, Kolaha, Noi'thern I')ivision, as he thought
that lie could not ]J)ass a sentence su.Hicien.tly severe
agaiust the accused. The Sul)-])ivisional Magistrate,
instead of disposing of the uiattei' hijuself, transferi'C'd
tlie case to a F.irst Class Magistrate, and the i™irst Class
Magistrate committed tlie accused to the Court of
Session. The Additional Sessions .fudge of ~fhana has
made this reference, pointing out that in his ojinion the
commitment by the Fli'st Cle}rss Magistrate is ilh"\gal.

Plaving regard to the special cliaracter of the pro-
visions of section 319 | am of opinion tliat it is only
the District Magistrate or the Sub-Divisional Magistrate
who lias jurisdiction to (ercise the powers mentioned
in paragraph 2 of section 319, /. ~\,.tOt)ass such judgment,
sentence or order in the case its he thinks fit, IMie
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Siil)-Divisioiial Magistrate in this case lias apparciiti™
acted under section 528 of tlie Oriniinal Procedure Gode,
wliicli, in my opinion, lias no api)lication to proceedingis
snljniitted. to liini by a Second Class Magistratf™ under
section 349 ; and in the argument l)efore us it is not
suggested that tlie powers of transfer under section 528
could justify the transfer of tlie proceedings to the
First Glass Magistrate in this case.

Having regard to the powers of a First Class Magis-
trate and of a Sub-Divisional Magistrate as specitied in
Scliedule 111 and to section 530, clause (/) of the Code,
I feel fortified in the view | take of the section that
the» jurisdiction to deal with tlie proceedings under
section 319 is conferred upon District Magistrates and
Sul)-DivisLonal Magistrates and uiion no oilier Magis-
trates. Even assuming tliat the Suli-Divisional Magis-
trate had tlie power to transfer these pj'oceedings to
the ITirst Class Magistrate, he could not transfer t]ie
jurisdiction which was conferred upon him by tlie
section and not upon the First Class Magistrate. It
seems to me that this is not a question of the power of
the Sul)-Divisional Magistrate to trailsiier any pro-
ceedings before him but a question of jurisdiction.

The Government Pleader has sought to support the
ot'der of commitment by relying upon section 532,
Criminal Procedure Code. But it is quite clear that
the section has no api)lication to the facts of this case,
in whicli the proceedings are supposed to be wholly
without jurisdiction. | think, therefore, that the
proceedings I"efore the First Class Magistrate are with-
out jurisdiction, fhe vresult is that the order of
commitment is*set aside and the proceedings are sent
back *to the Sub/™DivisiiTiial Magistrate, to whom they
were, in the first instance, submitiibed by the Second
Class Magistrate under section 3if), to be disposed
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of by liini acuording’ to luw. We urc iiKlebtod to
MI'. Maiiabliai loi’ luiviiig iirgiiecl. tiic refei'eiice on be]iall
of tlie uccii.sed at oiir reqiie.st.

Heaton, J. —I conciu’. | do Jiot feel any doubt now
(at one time | did) tLat section o4l) confers special
)Owers, or, wliat may l)e calkul, a special jiirisdictloii,
and confers it only on District iind Bill)~Divisional
Magistrates. That being so, evci-y case wh icli is referred,
luider section olO innst )Cdisposed of hy a Ma,gistrato
who luis that special jurisdiction. In this particula,r
case the matter was disposed of by a Magislirate wlio
had not this jurisdiction, and 1 concur in (-iie [(roposed
order.

Order art mide.

n. u.

APPELLATE CIVIL.

Before Mr. Justice, TleaUm and Mr. Juntkx Shah.

SI11,)DAI'?A iiiN BAI'U BIRADUU and ANOTirHu (oniinNAi, Diokek'damtk
Nos. 1 AND 3), Ai'IM!j,i,antb, V. SINGANUAVDA wn HIDIUNCIAVDA and
ANQTIllbll (original Pr.AINTIKF ANO .DtCKKUNDANT No. 2), IIKSI'ONDJ'JNTa.””

Jfiiidn lav— Adoption— Adopt'nni made hij swldoii- of prcdemi.'fed son—

Under Hindu Law, the widow ol: a pri.‘(Jc(xaMcd sou can iiial\! a valid adoption
with tlie contoiuponuicouH consent of her mothcT-iii-iaw in wlioiii (he Qttato of
the hist full owner is vested as fui heir.

Payapa v. A2-)pcitim™\ followed.

Second appeal from thcv decision of F. K. Boyd,
District Judge of Bijapnr, coufirming the decree pjissed
by V. |1 Knlka,rni, Siihordinate Jndge at Miiddebilial.

Suit for declaration that ccrtain lands ])elonge(] -to the

plaintiff, .

“Siycond Appeal No. 103 1013.
« (1878) 23 Bom. S27.



