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Fefore Mr. Junlice Ikitehelor and Mr. JkhUaoc tShah.

BIIIMABA.l  iniKyrAH KJITSIINAI'PA DKSAT Axn otiiehs (onKiiNAL
Dkfeniukts Nos, I, 10 A¥D 11), Ar?]ai,AN"'S, i\ TAYAI'I'A MUILYIiRAO
NAIXtAU.)A AM) OTIEIH (ORIGINAL 1)ICFKKHANTS 'NoK. 2, 4 AND 9
AND P 1aintiff), liKHi’ONDICNTS"™*

Hindu LaK— Aduj~hm— Jyid)U' of the lait rahiik/tir— Adojilkin (nj the tiudinr—
Dexdli of the adopted' ion iDitnarj/pl— Secn)nl iidd/ilinii b/ tAv vUhm—
Vesting of the jji'dpei'fij in the wnJe meinbr.r of the Il'uiandar fandhj— Divest-
ing of estate hj adoption— Ihmhiy Jleroditarif 'Oftera Ad (llomhdij Ad I

r of 188(h), miion — Second adojition mit valid.

On tliD death ol: the last valandar his widow m'ciil into poHHt-ssion of the
vatan property. She adopted ason who di(‘d in 1!)()2 unmarried. In 1004, she
adopted another boy. Tiie jilaintilT, a reversioner, sued in ItOO, for a deelara-
tion that ho was tlio vatandar and to recovi'r ))OKKpHsi(ni of Th(* vatan iirdperty.

that the widow coidd not mako a Heooiid ado])tion ; for Ilie projKTty
was, on the death of lier first adopted Bon, vested in the plaintilT, a male
moniber of the family, and it coidd not sttliseipicntly be div(‘Hted by any

adoption inaile by her.
Appeal rroiii tiie tl.ccisioii ol G. N. K('llcar, [JirHl ClasH

Siiborclinate Jntlgo at Bclg'a.uiii.
Suit for cleclaratioii ajul posnessioii.

One Krlslmappa was U last soU vataiidai' oi‘ llio
property in (lispiite. ' He /lied in 18338, leawiif> him
surviving a widow (defendant No. ) jvu a diiiighter
(defendant No. H). In 1899 she atlopted a boy named
7IBliogappa, AMio died nmnarried in 1902. Bhe then
adopted another boy Juyarao (defendairt No. 10) in 1904.

First Appeal No, 157 of 11)11.

t The section ruus as followK:— n

2. Every female member of a watau family other than the Avidow of tho
last male owner, and every person claiming through a female, Hliall be post-
poned in the order of Huccassion to any watan, or part thereof, or interest
therein, devolving by inheritance after the date wlien thia Act comcH into force

to every male member of the family qualiiied to inlierit such watan, or part
thereof, or interest therein.
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In 1909, tlie plaintiff, tlie patemal uncle of Krisli-
neppe’, sued to olita/in a declai’ation tliat as tlie vatanclar
lie was entitled to recover indi from defe]idants'»Xo,s. 2—9
In respect ol lands in tlieii* possession ; aid to recover
possession of tlie lands i'roin defendant No. 1

The Subordinate Judge found tliat the first adoption.
'divested tlie widow of lier rigiit to hold tlie vatan for
lier life as the widows of tlie last male holder. Bhog-
appa l:)ecaine the vatandar by his adoption ; anti on liis
death, the plaintill Who was tlie nearest male member
of the vatan family became (xiuililied to inhei”™t tlie
vatan. It was not competent to defendant No. 1, wlio
was the mother of the last vatandar, to make another
adoption and to atlect the devolution of the vatan
property. The plaintilfs claim was therefore decreed ;
and the defendant No. 1 was awarded maintenance
at the rate of Rs. 1,000 a year.

Defendants Nos. 1, 10 and 11 a])peale(iJ:o the High .

Court.

Jajjalmr, with V. V. B/tadlcamfrar and .1. V. Lcle,
for the appellants.

Setlur, with C. A . lie/e, iov respondent No. 8 (plaintiii;).
Jayakar —In the case )i Bhoobun Monee
Debia y.Bcnn Kishore AclKivj Gonvdr/"YN\AQ Privy
Council expressly recognise the powei”of awidow to

599

I\Tﬁjtassa

adopt mavhen she succeeds to lier unmarrietl son. The™

doctrine of divestiug the estate Iy adoption does not
apply to acase like tliis. See Rayiikrislina v.Shanrao”¥\
and Datfo Govirid v. Pandurang VInayaU™\ *rhe
circumstance that the property in the present case has
vested in the plaintiff under section 2 of*the Hereditary

Offices Act (Bombay Act V of 1886) does not alfect the
above principle.

W (18G5) 10 Moo. I. A. 27)). (1902) 2G Bom. 520.
(1908) 32 Bom. 499.

‘A
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HefhiV'— The J]>oi)ori\" having’ h(Hn.in.l-
end. See "lifi/a/i VpHdnh'l Vtntlcahi IN\rislnia Uoiu wv.
yetliliata La/cslnni N~U'sniin(iy> ; J”ailapa V.
AA.ppeuDia™' A (JImiHIrd.  v.  (ifynrahar™';  Jhipchi”.nd

liitdinnad y. JialrhiiKibai”™ J iiuivd' v. INI(tha(l(j(ui(la™™\
Gnr. adr. vulf.

£

B atcit,EK)R, .1 The siti(vQiit Q[ wliicli (liis appeal
arises was broil,™M)Il. by Ib(" idiunlid’ (io iH'Cover certain
vatan, property on ih< jni‘onnd Miali h(. was Ilhe heir ql;
the lasfmale holdei*, one BIlioNiippa. Tb(' j)artiies eoii-

ceiMied. arc related in lliemianner shown in liie I'oliowing

Krisbiial)i)a.

Nliiiia])pa iiho™Jippa.
(phidntilT). |
Krisbiuippa, = Jiliiniabai
((hdcvkhint-, No. 1).
Krislinappu, son of Bho™»api)a, died in April b5 In
I(S5)I)Bhinial)ai,t.lie defendant;No. 1, adopted a boy named
Blioft'appa, who in 19(t" died uiunarried. In 11)01 Bhinia-
lal made another adopiion, tJiis time of g l)oy named
JeraA™ the tenth defendant.

The only qiieslHon. which falls to be decided, in this
appeal is whether this second adoption by Bhimabai is
valid, or not. The conti‘iition fm'_the plaintilV is tliat it
is invalid, Bhimabal’s power of adopting bein/¥ at an
end Oil the death, of the iirst adopted son, Bho™ appa.

As | have notriced, the property in snit is vaJan pro-
perty, and it is admitted tliat when the adoptell boy
Bhogappa died in 1902, the estate vested, in tlie plaintiil:

W (1876) L. E. 4 1. A. 1 @@ (igoo) 14 [>ou, 40a.
(2 (1898) 23 Bom. 327. (i) (1871) 8B.I1.G.li. (A.0..1.) 114,

. (1896) 22 Bom. 41G
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as liis heir. Was it competent to Bliimabai, two years
later, to divest Jiliis estate of the ilaiiiti£f;, land to vest it
In the secondly adopted son ?

I agree with the learned Judge below in thlnklng that

the»answer should he in the negative, and | rely for my
decision mainly oil tdie case which appellants’ own*

counsel has cited, v '«c, Miissin)lat BJioobu)i Moyee Debia ,

V. Earn Klshore ArliarJ Tiiere one Gour
Kishore, whose wife was C?hundrahullee, died leaving a
son Bliowaliee Kishore, who married Bhool)an Debia.
Bhowanee Kishore died without issue al:ter suc”eediu™
to all his father's estate, and liis widow succeeded him
as lieir, taking a vested intej'est in. the whole of his
estate. Some time after Bhowanee Kishore's death,
his motlier, Cliundrabullee, adopted the respondent, Ham
Kisliore. It was heh'l by the Judicial Committee that
this adoption was void, tlie power being incapable of
execution. The present question is whether tlie grounds
upon Avliich their Lordships’ decision is based, are
gir'ounds applicable to tlie facts of this suit or not. The
ouly tlillerence in the facts of that case and of tljis is
tluit whereas Bhowanee Kishore died leaving a widow,
liere the boy Bhogappa, died unmarried.

It is contended ])y Mr.* JayjScar for the defendant-
appellants thal the decision in Blioohun "l'oyee.s case
])roceeded, Jiot on the ground that Ciiuifdrabullee’s adop-
tion divesttnl tlie vested estate of the deceased son’s hei”,
lut upon the naj-row grounds of eceremonial competence
peculicir to that case; that is to say, the argument is that
Chundrabullee’sadoption was pronounced invalid])eCause
Bho™uiee Kishore had lived to an agewhich enabled liim
to perform all the customaiy services fOr the benefit of
liis father and had left his widow surviving. And
counsel points to the passage at page 311 of the report,
whei'e their Lordships say : “ If Bhowanee Kishore had

W (1865) 10 Moo. I, A. 279.
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died ummu'i‘icd, liisimilJici', (‘liuiidrad)iill.eo Bobia,would
luive l)oen bis lioi i, and iho (iiiestion. ol: ,jitlo])iloii would

stocKl Gil (Juito (liircroiit groiiiudJ'” This passage,
liowever, as | iindoi'HtniKI :il;, is lu.lvorso to tlio present
appel Jallis. lii 1th>]>roselll eas(™, dw iiig t() 11 ]) ixpMisi)iciis
ol tlui Yaitm. A.ct, Bliiina.l)ai was no nioix™ tlu' lioii* oftlie

lioir ol Tlhowwiu'e Kislidri'. ; and lli('ea.S(* so far is exactly
oniill fours with Illu'casc' lu'fcrrellnvPi'ivyCouncil. More-
over, e\t nif Ht. I('s( \vi'i' merely c(Menioiiial conipeletice,
it doc(] not a])]ear iliat lIx' last niali™ liol(I('i"s widow
would bi'in any betlei'posit ion tlian the a™vnaleuuile heir,
Rauiap])a. But llu' woi'ds wlrieh follow (hepassa”™'o just
cited seem to inc. lo leave uo room for il.ouht as to tlie
basis ol their Lordships’ judi>'meul. liei'eri'ing i,0 tlie
liypothesis that™ Chundrabullee luid I>een her so.u's lieli’,
the jndj”iueiit p.i'oc(‘eds : “ l)y exercising the power ol
adoption, she would haV(‘divested no estate but her own,
and this would h.ive lirought the casi' withlu the
ordimiry .rule; L)Utno ca.se has bc'en produced, NO decision
lias been cited from 1llie T(‘xt-boolcs, and no principle
luis ])ecn stated, to sliow that hy (it nii‘'re {*ift ol a power
of ad.optitvn tt) a widow, tJio estiati’. of tliti Jieir of a
deceasetl son vesleil in/i)osst\ssion, (aii he deleated and
dlYested.” Here I thinlv \* havt', tliv® summary and
culminatitm. of 4%lie jud™'ment; and if this is the true
ground a.nd principle of the decision, (hen clearly the
apptillants art'out t)f Court, for wind- ttui niolher seeks
to do by this seeoiul atloplion is prt'cistviy to dt'fea.t anti
dive.si tlie estate of the tlecease<l son’s heii,* vestetl. in

possession.
f.

If the judgment in Bhoohim, Mtnjoen atnf liatl stood
iilone, I should ha;ve been, unable to read il. in any sense
but this. There Is, liowever, as | iliink', high authority
to support this reading. Tlie case was consitl(.rt‘'d in
Bajah Vdlanki Venkata Krishna Roivv. Venkaia Bernla
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Lalcshmi Narsayya™™ and there it was described as
deciding 'Hliat, e son having died leaving a widow in
whom the inheritance liad vested, the mother coukl not
defeat the estate which had so become vested by making’
an adaption, though in i>arsuance of a written authority
from her husband.” Thii5 seems to me aplain indication
thiat the real ground of decision in the earlier case was
as | have stated. -

If it be necessary to fortify tliis opinion by reference
to tlie decisions of this Court, we may turn ioPayapa w
A))pantut’¥¥* where lianade, J., dealt with the exceiioiis
to the general rule of Hindu Law tliat it is only the
widow of the last full owner who is entitled to take a
son in adoption to such ownej-. Tlie second of the
exceptions there noticed by the learned Judge was the
case of the mother who succeeds as heir to an uiimarried
son, and on tlie authority of lhijah YeUawMa case it was
estated tliat the principle of tlie recognition of the
mother's power was “that the act ol;'adoption Iis
derogatory of no otlier rights than those of tlie adopting
mother.” The same principle was expressiy repeated
in VenkappaBapiiv. Jivaji KYisjtua™\ wlieretlie Court
in terms repudiated the*doctrine that tlie limitation
on the motiler's power to i?dopt depended upon the
investiture, or marriage or tiompetency of “he son to
whom she succeeded as heir. -

It was, however, contendeci for <the appellants tliat
this view of the law, based upon two decisions of the
Privy Council as intei'preted L)' several judgmeiits
of this Court, is opposed to the later pronouncements
of this Court in liamkrishna v. Skanmrao™" and
Batto Crovind v. Prnuhirang VinayoM™K Taking

() (1876) L. E. 4. 1. A. 1. (1000) 25 Bam. m i

(2) (1898) 23 Boin. 327. A W (1902) 2(> Bojo. 52G.

(5) (1908) 32 Bom. 499,

h 1596 — 5
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fi'8t this later decision to whicli | was ;i party, it
lippears to iiic irroicvaiit to tlio pi’G-iMt coniroA"ersy.

l'ai‘vati, widow of
Sadasliiv, ]Jjad wi{'c*(®edc(I as Ilio noarest (jotmja
mplnda to tlio cstialic o! Sailaslilv's hrollior, Antaji.
Parvati siic('c't'ded for a widow’s cstaU', and sliortlv
bel'oro licr dcatli, she adopti'd 1lb tk'iV'iuiauL Tlio suit
was broa™Nid. ai>aiiisli  this adopted son l)y tlio
reYersioaers of Aidaji, :'id . (JiK'slion iais('d was
wliellier Parv;di’'s adoption ol (lie di'iendaiit was “ood
Jii law. The bnver Courts liad lu'id in favoiii'of tlio
adoption outlie gi'omid (luit, Parvati in adopting'did
not divest any esiale vested in tliii'd parties. My
Irrotlier Clianl)a! and. | decided (liat, tlu)iigdi tlie
adoptioiutitl not oll'iMd a™vainst tliis partieuiai* principle,
it was void on oilier *'I'onndsbut no one questioned,
or was concerned to question, tlW® soundness of the
principk™ that wliere a niotlicM suecei'ds as li(ir to hej’
son, her ])o\V(r to ado|])t is iinnU'd by tlie resti’ictioii
tliat slu’. must not divest an ('state alrc'ady V('sled.

Similai’ coninieids may bt' inad(" on (lie FUW J3ench
decision, in J\*cimkrislui(f v. It lias, in iny
opinion, no bearia™; uptni the (juestion now' in d(ibate.
It was not a case oi' tin"adoption !)v tlie niotlier, lut
by the djnndinotliei*, of the lsst™® male owiu'r; and an
atteni])t Aves "made to justify that adoption on the

AANTonnd  tliat Bliuohnii cas(" coidd be used as

estaldishing this pi*dposili(ni, (lia,t a widow’s adoptioj]
must necessarily be good piH»wi(kd only it does iu)t
divest the vested estate ol' anoth(‘'r ht'ir. Thus the
argmnent pressed npon the Court was that, idthongh
the estate of the adopting widow’s hnsl)and liad passed
to a succession of persons as his heirs before it
reverted to the widow hei-seif, yet, when it did so

(1902) 2G Bemi,
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revert, she was eiititlecl to juiopt* ljecause no otlier
estate but lier osaii would he affected. The Caoiirfc
disallowed this contention, in other words, .it held
that the position taken on l)ehalf of the boy adopted
DV the grandmothej- WN\s an nnwarrantabTe extension
oz tlie principle laid down in B/ioohioi Moj/ee's case.
To put it another way, Bamkrishua v. Shanrac//M
Is antliority only for tliis pi-oposition, tligj; in certain
cases a widow has no poweii to adopt even thongh her
adopting woidd divest no estate lut her own. Sucli
a proposition has no bearing upon onr i>rese]it gnestion,
wirich is : given that tlie adoption by tlie niothiBi- does
divest another lieir's vested estate, is the adoption
valid? | am of opinion, on tlie authorities referred
to, that the answer shonld be in the negative. |
think, therefore, that tiie appeal fails, and slionld be
dismissed with costs.

= Of the cross-objections filed l)y tlie respondents,’ two
only have been pressed, and in'niy opinion both shouldbe
allowed. In the first place, the learned Judge below has
allowed plaintiff mesne profits only since the date wdien
the management of the pi‘operty was undei'takeii by the
Court of Wards. “ Profits»prior thereto | do not award,”
says the learned Judge “ as it woulcf be a hardship to the
poor old lady (i. c., the first defendant). 1 confess | do
not follow this; nor can | accept 'tBe appellants’
c.ounsers argument that the order should be affirmed.
because it is likely that the first defendant was acting
on other people’s advice. All this seems to me no
reason for depriving the xMNaintifE of his o];dinary right
to mesnenirofits during the period for whicli the first
defendant has kept him out of his property. The idea
that the loser in litigation may on mere sentimental
grounds evade tlJie usual and proper consequences of

W (1902) 26 Bom. 526.
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1013 losing is Bot, | tliiniv, an idea wivicli (losorves encoiirage-
"hiuaaV Inent in Lidia. 1would, ilierofore, set aside this part
of the Biiboi'dinale Jndgo’'s flecrec and snbstitnto an

Mtiumla order a@™\Wding tlio plaint id' inosne prollls for a period
of three yeaT-? before suit np to the date when possession

, Is restored to liini. As the parties cannot agi-ee™is to

the rate d: inesnc profits, tliere Jinist l)o an ingnirf™ L)

the lo™A%er Gonrt as to the rate which siionld he allowed.

Lastly, 1 would niodity He lower Coiu't's oi-dej’ as to
co.sts by a,warding the (*osts of 1lle snit to tlie i')laintitf
from the first defendant, as well as IVom ih™ defendants
Nos. 10-and LI. Respondent Yenkji])pa. 1”amappa will
have Ids costs of llie cross-objections.

Shah, J. —The facts wliicli give ]ise to this appeaf are
few and nndispnted. One K)*isimappa died h'Imnga
widow— Bliimal)ai, g dangJd,er~V('idcabai and a divided
granduncle—Ramappa. Eljimabai adopted Bhogap])a in
1899, wlio died njuuaiTied in 1902 On the death of
Bhogappa, tlic property in snit which is now admitted to
bevatanproperty,was vested in Uania])paas thenext male
heir of Bhogappa, to tlie excinsion of his adoptive mother
Bhimabai undersection 2of BomhayAct V of :59). In]901

r Bhimal)ai adopted anoth(‘'r ])oy—,]ayarao. Ra,ina])jia
filed the p]*esent snit ¥1 190™ to recover ])ossessioji of tlie
property in snit, on the grannd that Bliogap])a wtis tlie

N last male owneK and that lie wiis his IlUxt mah' heir, so
. Ir_far as the vatan ])roperty was conct'rned. Bhimabai—
defendant No. L lier ~adopted son .'layarao—defendant
No. 10 andher danght Cr—defendant No. 11 disputed the
plaintiffs claim on several grounds in tlie lower
Court. The lowej- Gonrt decided all tlie issnes”against
the defendants- with tlie result tliat subject to the
defendant No. I's right of residence and maintenance
the plaintiffs claim was decreed. The defendants Nos. 1,
10 and 11 have preferred the present appeal against the
; decree of the lower Conrt.
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Tlioligli several points have “Neea 3aised in tlie
memorandum of appeal, only one point is urged at the
hearing in suppol't of the appeal, XYz, that tlie adoption
of Jayarao is valid and sufficient to divest tlie estate,
vdiicli was vested in Ramai)pa on Bliogappi’'s death. It
Is arjued on behalf of the appellants that on Bhogappa's
~death, his mother had a right to make a second adoption
and that the cii'cumstance tliat the property had
already vested in Ramappa did not preventrtlie adoption
from l)eing operative. Mr. Jayalvnr for the appellants has
relied upon the case of Mimnrnat Bhoohim Moyee Debia
v. Earn Kishore Achargj GQwwddiri/™ and has Argued
that the decision in that case was really confined to the
specific case of the estate being vested in the wicloiv
of the deceased son at the time when Cliundrabullee
(the mother) exercised her power of adoption and did
not proceed upon the general consideration that the
estate ])eing vested in anothe] heir’, Cliundrabullee’s
power to adopt was at an end.

| am clearly of opinion that the argument should be
disallowed. Tlie judgment in Bhoohun Moyee.s case
shows that tlie decision was based not ujion the
particular consideration that the heir of the deceased
son, in whom the estale was V(jsted, was the ividoio of
the son, lut ii,pon the geiieral consideration that the
estjite haviug l)een vested in the Iiei% of the deceased
son, the mother's power to iidopt was at an end.
“The question is” tlieir Lordships say “ whether tiro
estate of his son being unlimited, and that son having
married and left a widow his Jieir, and that heir
having acquired avested estate in her hu,'inland's property
as wic’ow®, a new heir can be substituted by adoption
who is to defeat that estate, and take as an adopted
son what a legitimate son of Gour Kishore would not
have taken. This seems contrary to all reason and

W (1865) 10 Moo. I. A, 279.
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to all TI'lie prjiiciples ol Hiiiiioo Law, as lai- as we can
collect them.” Tlioir LojxlIsljips furtlier observe
that “ If Bliowanee Kisliore had died iiniiian’ied,, liis
mothe]’, OJiiindrabiidlee I)el)ia, would liave been hislieir,
and tlie question of adoption would have stood on fpiite
diflerent grounds. By exercisinf>' the power of adoption,
she would have divested no estate but Jier own,
and this would iiave brought tiie case within the
ordinary iiile; but no case hasbeen produced, no decision
lias been cited from ihe Text-books, and uo principle
has been stated to show that hy the juere-gilt o a

"pow’ er adoption to awidow,.tlu' estate of the heir
of Lideceased son A’ested in possession, can be defeated
and divested.” [lii the al)seiice of anytliilug more,

I should have held tliat tlu' passages cjuoted above
afforded a complete answer to .the appellants' argu-
ment. But tlie Judicial Committee in the later case
of llajah VeUanki Yvnkata KrisJuia .Roii'y. Veiikata
Ilama Lakf*hmi Narsaijjfa™' allowed tlu™ mother’s lFight
to adopt and distinguished Blioohiiii rafte on the
ground that the son having died leaving a widow in
whom the inlierit®*ance had vested, the mot™*her (“onld not
defeat the estate which had become so vested, I)v

making an adoption.
/

This limitatioji upon the mpther's power to adopt has
been recognised bv tNis Court in Venk(ij)a Bapu. v. Jivaji
KrisluiaS™K On principle the mother would be in Jiobetter
position than any othei’-widow, wheji the adoption has
the effect of divesting the estate vested in a thii'd person.
Apart -from the case of co-widows, wliich stands on a
special footing of its own the general rule that an
adoption by a widow, which has the ell'ect of divesting
an estate vested in a third person, if made without
the consent of that person, is invalid or insufliciont
to divest the es™ate so vested, is recognhised and acted

w (1876) L.' R4 1. A. 1. @ (1900) 25 Bom. 30C.
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upon by this Court in several ¢tsea See Bupchand
Hindumal v. Rakhmabai™'>Chandra y. GojaralaP”;

Amava v. MahadcjamW"} Payapa v. Appfaytyia™¥™
The other cases of ‘Ramkrlslina v. Shaf)irao™>
mid J)afto Govind \\ Pandurami relied

u)on by Mr. Jayakai* have no bearing npon the =

epresent ease. There the grandmother and a v“ddow,
inheriting as a (jotraja saplnda under ~le rule laid
down in LhUoofliou v. QVbssihai™®, respect-ively wei-e
held to have no power to adopt in spite of the fact
that by adoption in neither case was the estate, vested

in a third person, divested. Tlie (Juestion as iawliether *

an adoption is valid Avlien it has the eifect of divesting
an estate already vested in a third person did not arise
and was not considered in either of these cases.

I hold, therefore, that the mere fact tliat the heir in
the present case is a granduncle and not the ividow
of the deceased Bhogappa or that the phdntiiE is the
next heir under the special rule of d-evolLition laid-
down by Act Y of 1886 iIn respect o; vataa property
and is not the next lieir of Bhogappa according to
Hindu Law cannot make any difl:erence in the result.
The adox)tion of defencjant No. 10 allords no answer
to the plaintiff's claim. 1”xgree*tluit the appeal should
e dismissed with costs.

As regards cross-objections, | see iToVeason wliatever
to interfere witli the provision made by the lowel’
Court for the residence of defendant No. 1. As for
the mesne profits, | tliink that tJie lower Court is
wrong in disallowing them to the plaintill* for the
Deriod™Mrior to the date of tlie suit. Tlie reason given
])y the lower Court does notappear ifome to be satis-

() (1871) 8 Bom. H. C. IL (A. (J. ,1.)114. W (1898) 23 Bom. :t27.
(2) (1890) 14 Bom. 463. (5 (1902) 20 Bom. 52G.
(189G) 22 Bom. 41(. (0 (1908) 32 Bnin. 41)9.

(1«<80) L R 7 TA, 212,
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191 factory. The plaintif asserted liis riglit to fdie property
Brinsei  before tlie Reveiiae authorities long ago. The
TWA'In  defendants had no reason to suppose that the phdntif
~weaiean.  WoUld not assert his right to the property. They have
wrongfully \vithheld the property from the phintiffi
so long, and should be direcied to pay the mesne
profits for three years prior to tlie date of the suit and-
for the period from the date of tlie suit until delivery
of possession. | agree that the decree of the lower
Court should be modilied as regai'ds mesne profits and

costs In favour of tlie phuntiir as proposed by my
learnecl colleague.

Decree niodifled.

R. 11.

APPELLATE CIVIL.
PULL BENCH.

Before Sir Basil Scolt, KI., Chief Juntiite, and Mr. Justice Beaman
and Mr. Judice Shah.

J913, HANMANT varaa RAKHMAJl (QUINAL b kkkndant), Aipkinant,
20. v. ANNAJI HANMANTA (ukkknal Fi,aintikf), Uiwi-oNDiiN'r."»
;
Civil Procedure Code (Act V of'l1O0S), (Jrder XLJ, ride 11— Civil Ciradar,

issued by the Bomhay High Court, No™ J i f — Sunimarif'disndsml qfapimI—
Necessity of wfiling ajudgincnt.

A lower Court of appeal umst write a jiulgnu'iit wlieii it an appeal

Uucler Order XLI, rule 11 ol;tlio Civil Proceihire Code (Act V of 1908), as
provided by Civil Circular 51 issued by thu High Court, Boiubuy.

Tanajj Dagde v. Shankar Sakharajn™'”, nyvnu\(."t\

* Second Appeal No. 480 01'1912. -r
t The circular ruiiH as follows :—

51. When an appellate Court disinisscis an appeal iiudor aoction 55T of

the Code of Civil Procedru’c, a judgnieiit should bo. written and a formal
decree drawn np. '

W (1911) 30 Bow. 11G



