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APPELLATE CIYIL.

Before Mr. Justice Beauiau and Mr Justice Hayicard.

VYANKATESH AIAHADEV (oRiaiNAL Defendant), Applicant, E A M -
CHANDRA KELSHNA (original Plaintiff), Opponent.®

Cml Procedure Code (Act V I0O0Sj, Order XXIIl, Rule 3, Schedule I,
clauses 1-16— Suit— Reference to arlitration iritdwiit leave of Court— Appli-

cation to stay further 2»'ogress of the suit— Application not according to lav;.

After the institution of a suit, tlie plaiutiif and one of tlie defendants entered
into an agreement to submit tlie matter in difference between tliein to arbitra-
tion mwithout the leave of tlie Court. Tliereupon the defendant having applied
to the Court to stay the further progress of the suit, the Couvt rejected the
application on the ground inter alia that the reference did not amount to an
adjustment of the matter in suit within tlie meaning of Order XXII1, Rule 3,

of the Civil Procedure Code (Act V of 1908). On appeal by the defendant the
District Judge confirmed the order.

The defendant having applied under the extraordinary jurisdiction,

Held, confirming the order, that -where the Court was seized of a cause, its
jurisdiction could not'be ousted by the private and secret act of parties and if they;
after having invoked the authority oi: the Court and placed themselves under its
Kuperintendence, desired to alter the tribunal and substitute a private arbitrator
for the Court, they must proceed according to the law laid doAvn in the iirst

sixteen clauses of the Second Sclie(hde of the Civil Procedure Code (Act V
of 1908).

Held iiurlliei-, that parties litigating in Court had perfect lilierty to compose
their differences amongst themselves into any lawful agreement, comproniise ()
<«atisfaction and tliat wlien this was done, they had only to apply to tlie Court
under Order XXI111, Eule 3, of the Civil Procedure Code (Act Y of 1908) ; hut
that a mere agreement to refer to arbitration, even tliough inother respects
valid, could not be such an adjustment in whole or in part of thesuit as the
Court could give effect to under Order X X111, Rule 3.

IVPPLICATION iiocler the extraordinary jurisdiction
(section 115 of tlie CiAdl Procedure Code, Act Y of 1908)
against tlie order of 0. Fawcett, District Judge of Poona,

con.iirming*tlic orde* passed by M. R. Cliaiibal, Second
Class Sabordina]e Judge of Poona.

The i)laintiff filed a suit Pr partition in the Court of
the First Class Suboj<dinate Judge of Poona and while

*AppTicaticni No. 251 of J913 under tli« extraordinary jurisdiction.
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the suit was j)eiicling, lie and defendant 1 agreed, to refer
tlieir dispute to i“rivate arbitration witliout tlie leave
of the Court. Defendant 1, thereupon, on tlie 16th.
February 1913 made an application to tlie Court to stay
further proceedings in the suit. The application was
as follows:—

On 8th December 1912 after appointing the Punchus it was agreed to refer
the whole dispute to them witli a vicAV that tlio Paiich BhouUl dccidc the
subject-matter of the suit finally after taking the evidence of the parlies. Now
therefore the decision about the dispute between the parties in respect of the
subject-matter of the suit nmst be arrived at hy the Pauchas aiipoiiitud I»y the
parties, and by them oul3® The matter now oaunot be legally [troceeded Avilh
ill the Court. This is tiie objection of the defendant. The Cturt (it is ])rayed)
shoidd frame an issue about this objection and should nuike a [reliiuvinary

decree on the decision of this issue.

A notice of the said application was given to tlie
plaintiff and he stated, in reply that the perso.iis who
were requested by him to act as arbitrators on liis
behalf were not Avilling, that the defendant’s application
did not correctly state the facts, that there liad, been no
appointment of arbitrators at all, and that for tlie said
reasons the suit sliould proceed. N

The Subordinate Judge, after l,ieai'ing the argumejits
of the parties, found that the agreement had been,
entered into by the plaintiff under a inistahe of Il'act-
and that there had been no adjustment of tlie suit
within the meaning of Order XXIII, Rule 4, of the
Civil Procedure Code. He, therefore, rejectetl the
application. #

Defendant 1 liaving fippealed, the District Judge
dismissed the appeal without going into the (]riestion
whether there was any mistake lyf fact (Mi plaintiff's
part in entering into the agreement.

#
Defendant 1 presentefd *an appliT™ation under the
extraordinary jurMiction (section 115 of the Civil
Proeedare Code, Act AJof 1908) jirgiiig hifer tilia that
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tlie first Court liad no jurisdiction to continue tlie
proceedings after the agreement was entered into, by
tlie parties, that a decree should have been passed in
terms of the agreement, that the proceedings 'in the
suit should have been stayed and that the District
Judge was wrong in not going into the question in
respect of the agreement. A nde nisi was issued which
required the plaintiff to show cause why the order of
the lower Court shoulil. not be set aside.

Coyaj% with B. F. Vidivans, for the applicant
~(defendant 1) in support of tlie rule —We submit that
(1) the agreement to refer is an adjustment of the suit as
contemplated in Order XXIII, Rule 3, of the Civil
Procedure Code, corresponding to section 375 of the
Code of 1882, and (2) on account of the agreement the
further progress of the suit was barred under section 21
of the Specific Relief Act.

All *the High Courts are in agreement that a
submission plus the result of it, namely, the award,
IS an adjustment under Order XXIII, Rule 3. The
question is wliether submission alone is an adjustment.
There is no distinct ruling of this High Court on the
ljoint. The Madras and the Calcutta High Courts are
against our contention. They, however, proceeded on
the ground that references to arbitration were specially

ealt with by a chapter in the Civil Procedure Code
relating thereto and, therefore, section 375 of the Code
*f 1882 should not be held to include a reference:
TIncoivry Dey v. Fakir Chand Dey™\ Bhajahari Saha
Baiiikya v. Bediary Lai BasakP\ Venkatachada .
Ean(jiali™\ J”™mgdas v. Oirdhardas™', Rtikhanhai v.
Adaniji™™™\ Harakhhct/I v. Jamnahai'\

@) (1902) 30 Cal. 218.' @ (1901) 26 Bom. 76.
2 (1906) 33 Cal. 881. ®) (1908) 33 Boni. 69.
€ (1917) 36 Mad 353. (6~(1912) 37 Bom. 639.
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1914. Our submission is that the chapter relating to

v yankatesn  arbitration was not restrictive ; and because it made no
Mahvfdev provision for the case wliere itlie parties to a pending
rRamecnanara SUIt refer their dispute to arbitration witliout the
“reErneintervention of the Court, it did not follow that the
agreement could not be recogized by the Court and

properly as an adjustment of tlie suit.

In any case the suit could not be proceeded because of
the agreement. Section 22 ol: tlie Specific Relief Act
barred it: Harivalabdas Kcilliamlas v. Utainchand
Manekcliand™'/ Slieo Dai v. Sheo Shankar _

D. A. Khare and J. E. GhcD'piu’'e for the opponent
(plaintiff) to show cause The facts show tiiat there
was no agreement in fact. Fnrtlier as found by the first
Court we were misled on a material point of fact.

A mere agreement is not an adjustment of a suit:
Ghulam Khan v. MuhammadHassan'™, Tincoiory Dei)

v. Fakir Chand Rakhanbai v. Admnfl Shaik
Rahlia™ where Samibai v. Premji Pra(jjir™ is
commented upon, Budha v. Raku™K *

Next, even supposing that there was a submission it
was inadmissible in law and it Was not made whith tlie
permission of the Court. *

Rule 18 of Schedule Il of the Civil Procedure Oodo
contemplates proceedings before suit: Fei'urh Surya- =
narayan ¢ Co. v. Giillapiidl Chima" and Ramjldas
Poddar v. Hivs™™" where section 19 of the Indian
Arbitration Act has been-interpreted, and that section
and Rule 18 of Schedule 11 \)f the Code will be found,
on comparison, to be similarly wor-Ned.

W (1879) 4 Bom. 1. i (1908) 33 Knn. N at p. 74.

Q (1904) 27 All. 53. - =(0"™(1895) 2a Bom. 304.

A (1901) 29 Cal. 167., W (1882) P. R. No. 130 of 1882.
(1902) 30 Cal. 218. (1909) 34 Bom. 372. ~

W (I0Of) 35 Cal. 199."
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Lastly, we revoked our submission, if there was
covered and ljefore tlie other arbitrators joined or any
action was taken.

To ljring a suit wdtliin Rule 18 tliere must > a
sul)sisting agreement. As we revoked tlie agreement
it cannot avail tlie defendant at all: Bandell .

TJionpso)i™\ Deutsche Springstoff Actlen Gesellschaft
v. Briscoe™\

Beaman, J. —A suit had l)een instituted and it is
alleged that the plaintiff and one of the defendants
after the institution of the suit entered into an
agreement to submit the matters in difference between
them to arl)itration. Thereupon the defendant moved
the Court to stay the further progress of tlie suit. The
first Court refused, and on appeal the learned District
Judgecwvas of opinion that the defendant’s application
could not be sustained and that the suit must proceed.

We are asked to interfere in the exercise of our
refisional jurisdiction and to set aside-that order of the
learned District Judge. It apears to me that tlie agree-
ment alleged to have been made between the plaintifl:
IUid one of the defendants does not fail under any of tlie
clauses of the Second Schedule of the Civil Procedure
Code. The first IGof those clauses exhaust the whole
process of arbitration after the suit has been instituted,
yiid the parties desire to submit tlieir differences to
ai-Ititration under the control of tlie Court. The Court
under those 16 clauses contj.'ols completely the whole
course of the”reference, indeed the reference is its own,
and its jnivisdiction Is never at any time ousted until a
good award has 1??%eii made™ In the event of an award
having been made* but being tet aside for any reason,
the Court immediat(?ly resumes its jurisdiction and

« (1876) 1Q B, J), 748. 2 (1887) 20 Q B. D. 177.
N ()71—4
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completes tlie trial of the action. Tlie next class of cases
proYTclecl for in the Second Schedule are those in whicli
person”™ who have not institnted any legal proceedings
desire to submit any diference between them to
arbitration. Haying agreed to do so either party may
theii l)ring the agreement into Conrt, and if resisted |y
the other party, his application to have the agreement
hied and further action taken upon it will l)e ti*eated as
a suit. Thereafter, again the Court ijumediately
assumes and retains control of the subsequent arbitra-
tion proceedings. The tliird and the last case provided*
for in the Second Schedule is w\Jiere the parties wJio
have not come into Court luive, not only agreed to refer’
matters in difference between tlieni to arbitration, but
have obtained an award. Here again the party desiiing
to enforce the award may bring it into Court and upon
proper proceedings obtain a decree in conformity with
it. Tliere remains only one single clause 18, winch is
of an exceptional character, and virtually re-enacts a
portion of section 21 of the Specific Eelief Act, wlrich is
declared to liavc no applicability to any arl)itratl;oji
proceeding provided for in the Second Scliedule. TJiat
clause, which is also to be found almost in totideni
vej'bfs in section 19 of the Arbitration Act, proAddes fdur
a special class of cases in which after parties liave agreed
to submit matters in tlillerence between tliem to
arbitration, one of tJiem in violation of sucli agreement
Institutes a suit in respect of any or all d: tilose matters?
Tlien the other party may set up in bar of the suit the
agreement to submit to arbitration. If this analysis bo
correct, and | tliink there is no doubt Nut Nat it is, it is
clear that what tlie defendant here relies upon is aii
agreement nowhere provideiU’or in the*Second S™hedulo
of the Civil Procedure Code, nor does it fall within tlie
language or the spirit of section for that faction, as
| say, is designedly restricted to*cases in which the suit
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complained of lias been instituted after tlie agreement 19J4.
to refer to arbitration. It might be objected tliat N0  vaxkaresu
solid ground in reason can be found for refusing to "*"p°"

extend the principle of that section to cases whtt'e after Eamonanara
a suit had been instituted parties had privately agreed “"""""
to submit the matters in difference between them to
arlitration, and in spite of such agreement and in
violation of it one of them insists on going on with the
suit. The answer to that appears to me to be short and
simple, and to cover other objections which might arise
upou otlier points | liave very generally indicated, for,

*in my opinion, where the Court is seized of a cause its
jurisdiction cannot be ousted l)y the private and secret
act of parties, and if they, after having invoked the
autliority of the Court, and jdaced themselves under its
superintendence, desire to alter the tribnnal and
substitute aprivate arbitrator for tlie Court, they must
proce<"d according to the law laid down in the first 16
clauses of the Second Schedule. Therefore it appears to
me that there is no force whatever in the applicant's
contention that aprivate agreement of this kind Is on the
same footing as the private agreement contemplated In
clause* 17 reproducing old section 523, nor, as | liave
just explained, will it give him any right to invoke the
lissistance of clause 18. How then could it serve him ?
Only as a lawful agreement by which the suit had been
adjusted wholly or in part. Doubtless any parties
litigating in Court have perfect liberty to compose their
*ditl:erences amongst themselves by entering into -any
lawful agreement, compromise or satisfaction. And
when this is done they have*only to apply to the Court
to act under’Order X~ 111, Rule 3. Butit is eciually clear
that a mere agreement to refer to arbitration, even though
it be in other respects Valid* could not be such an
adjustment in whole pr in part of the*sidt as the Court
=could gie effect to under Order JMXIII, Rule 3.



am « THE INDIAN LAW RINJPORTS. [VOL. XXX.Vni.

1914, In my opiiiit)ji, th.ero.fore, leam.o(l. .l1dd~c below
vyanicaesi - WIS rigiit aiid no QiKC Nvliaicvei* has heeii nuid.e out lor
Maiiadev exercise al' oiir revisioiial jiirisdiciion. 1 would,

RAMoiiAxiuiA  tliore.t’ojc, (lisniLss tliis applieat.ioii wiiJi all, costs.
KuLSilXA.

Hayavaed, J. —Tlie plain till; broiiglii, 8 suU aga,in,st
t]ie defendant No. 1 with regard to a certainmatter
wljicli was subsequently referred by them to private
urlitratio.ii witliout leave of tiie Court. The (lefejuhint
No. 1 tliereupon aj)lied lor stay of tht suit. In
consequence o! a ref(liiciic(> to private ai-).)itratloii oul,-
sl(.le tlie Ganrt.

The orginal Court relused to stay the suit, iiolding'
tliat the reference lial. been made under a mistalce of
fact, and that in any case It did not aniomit to an
adjastment of the matter In suit witliin the moaning of
Order XXI111, Rule o, of the Civil Procedure Code.

Tlie tirst appeal Court did not decide the (jnestion as
to mistake al; fact, but held tliat tliere was i]o<rdjiist-
ment inasmuch as there had l)eeji no award within tlie
meaning of Order X X111, Rule o,and tliat fui-ther the suit
could not be held to be barred I>y tlie conti-act to reltj*
as tliat co.n.tract was entered into su.bk'qu.cnt to suit
and was not prior to suit as con.templat('d by section 2L
o! tlie Specilic Relief Act. Moreover, it pointed out,
that tluit provision had been repealed by Rule 22 of the

On tliis application for revision.it lias l)oen contended,
though the contention has not Il)een. very seriously <
pressed, tluit the submission to arbitration did as a
matter of fact amount to a hiwful adjustment, but there'
does not seem to nie to be any substance in that con.t{ni-
tion as tliere was no resulting award as explainetl in
tlie cases of Buklianbai y. AdmjiS™ and Venkataclmla
w Eanfjial™K It is to be observed that there was a

w (VMS) 33 Bom. 69. ~ B (iju) 3C Mmk 36ii.
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resulting award in HaraJclibai v. Jamnabai’™™¥™ in
wincli case it was held by tlie present learned A.cting
Chief Justice that there was a good adjnsfcnient within
the meaning of Order XXI111, Rnle 3 to whidii eflect
could J>e given ujider tlie saving provisions of section
89 of the Civil Procedure Code.

But it has been contended, and strenuously contend-
ed, that a stay ouglit to have l)een granted of tlie suit.
It has been argued that notwithstanding tlie pentleiicy
of the suit it was open to the parties to enter into an
agreement to arbitrate pj-ivately, witliout leave of the
Court, and to proceed to have that private reference to
arbitration or the resulting award converted into an
independent decree of the Court. It axpears to me,
however, that the matter is concluded by the wording
of Rule 3 and Rule 15 occurring among the first 1>Rules
referring to arbitration during pendency of a suit Avith
the @)iisent of the Court. Rule 3 lays down the condi-
tions upon wliich jurisdiction in the suit shall be with-
drawn from the Court and that condition is that there
has been an order of reference under that Rule by the
Court. As no- other condition is stated, it niustl be
presLMiied that that is the only condition under which
the suit could be removed from the jurisdiction of the

"Court. Then again Rale 15 expressly provides the
conditions under which jurisdiction in the suit can be
resumed by the Court. It states that that can occur
when the award eithe r becomes void or has been set
aside by order of the Court. Again as tliese are tlie
only circumstances under wliich jurisdiction can again
be resumed by the Court, if must be presumed that there
are no oth(?r circuirjstances under whicli such jurisdic-
tion could be resumed by the Court. A ruling to the
contrk'y has beey quotetl io.us in the case of Hari-
valabclas Kallicmdas v. IJtamdianilManekxh™M™ and

W*(1912) 37 Bom. 639. A9 (1879) 4 Bom. 1.
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it bas been pointed out tliat tliat ruling’ was apparent,]y

wamkaresn  approved of by;one of tlie .Tndges in the mn(U)LPra(/(/as
Nnavev v GrdJiardas’™™ but it seems to me that caution must be
Eamc?fandra observe”™ in giving weiglit to tliat distant author!t}™ In
Kiishxa. yiew of the o])serv;itio.ns ot tlio Pdvy Council in tlie
case of Ghulain Khan v. Miiliamnmd Eassav“K Tlie

Privy Council there appear to have taken tlie view tiiat

tlie Rules coi*responding to the prosedit Rules of tlie

Code were exclusive, ajid the only Rules permitting
arbitration during the pendency of asuit before a Couft,

and tluit tlie succeedi]ig Rides corres],)onding to Rules 17

to 21 of the Second Sclieduie dl! tJie Code applied solely

to arbitration in matters which Jiad not come as suits

before the Court. The Privy Coiincirs decision has

l)een so interpreted both by the Calcutta and Madras

High Courts in the cases of Tincownj Bey v. Fakir

Chand and Venkatachala v. Banglali™\

It has also to be observed that stay of a suit insti | ited
after the reference to arbitration would alone appear
to be contenii)lated by the wording of Rule 18 of the
Second Schedule which is almost identical with thi®
concluding o7 words of section 21 of the Sj)eciiic Relief
Act, and that interpretation is borne out by the castis of
Pencri Saryanarayan Co. v. Gulkipudl Ghliine/¥™
and Itanijida™ Foddar v. HovweY™™ dealing .with, the
corresponding section 19 of tlie Indian Arbitration
Act. So that this application would have been boun.d
to fail whether it liad been possible to have recourse to
Rule 18 of the Second Schedule of the Civil Procedure
Code or the cojicluding words of section 21 of the
Spedtic Relief Act or section™D of tlie Indian Arl)itra-
tion Act. It appears to me, tiMefore, "that tliis
application must be dismissed, and t™ order of tlie

a) (1901) 20 Bom. 7Gatp. 80.~ ~ 74 (1911; 3G Mad. 353.

(1'JOI) 29 Gal. 107. (1009) 34 Bom. 372.
GJ (1902) 50 Gill. 218, > G 35 ~
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first appeal Court coiifirined, and it 1is, tlierefore,
ujiliecessary to discuss the Inrtlier ([iiestion r'aised
wlietlier the decision of the learned Judge would or
would not have amounted to irregularity in the exercise
of the jnrisdiction within the meaning of section 115 of
the Civil Procedure Code. Rule discharged witli costs.

IInU discharged.

G. B. E.

APPELLATE CIVIL.

Before Mr. Justice Beaman and Mr. Justice Ilayvanl.

NARANDAS VKTJBIITUKHANDAS axb otjiej!S (origixal Defendants 1, 2
AND 3), VWIri'ELLANTS, \ BAT SARABWATIBAI and othbbs (oiuciiNAL
Plaixtiffs), Respondents.*

Will— Construction— L ife estate to daur/hler— Bequest to duuf/hter's sons— On
failure of the hequest the estate to go to the testator’s cousins ahsoluteh/— No
son”™)orn to the daughter at the death of the testator— Failure of the hegiiestto
daughter's son— Not a case of intestacy— Operation of the henuest in favour
of the testator\ cousins— The intcniion of the testator to retain his estate in his
oion faniili/, that is, inthe hands <f his cousins.

* A testatur in lii.s will pnividod i>der cdia (hat liis dangliler sliould luivo a life
es™atc of Rs. 100 niiil the rent of a Loukc aiul in tlie event of licr having- a jiiaic
clillii or male children, lie or tliey should take tlic ~MI()le estiUe of the testator on
attaining the age of 18 and then hearing a good character. Should th<3 daughter
have no male issue, then on her deatli, the Avhole ol' the testators estate was
to go to his cousins absolutely. The daughter liaving borne no male issue
during the life-time of the testator, the intended hequest to her male issue
failed ; Tagore case, Ganendra Mohan Tagore v. Jatindra Mohan Tagore™\
A (juestion having ariser] as to whether the condition of the daughter having a

sou (at the death of the testator) not being fulJilled, there \vawv a case of
intestacy,

Held that there was no intestacy. The intontion oi' ihe testator was to give
the whole of iTis propertyj-0 his grandson (danghter'K son). That intention
having failed, the (J,onjinant intention (f tlie testator was, subject io his
daughter’s lil'e estate, tn retain th« estate in his own family, that is to sa}, in

the hands of his cousins.
*

- Second Appeal No. 527 if 1913.
W (1872) 9 Beit. L. E. 377.
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